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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 916 and 917

[Docket No. AMS-FV-07-0030; FV07-916/
917-4 IFR]

Nectarines and Peaches Grown in
California; Revision of Handling
Requirements for Fresh Nectarines
and Peaches

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule eliminates grade,
size, maturity, pack, container and
inspection requirements for all
California nectarines and peaches
except those packed in containers
labeled ““California Well Matured” or
“CA WELL MAT?”. This rule also makes
seasonal adjustments to the handling
requirements applicable to well matured
fruit. Finally, this rule removes certain
handler reporting requirements that are
deemed no longer necessary. The
marketing orders regulate the handling
of nectarines and peaches grown in
California and are administered locally
by the Nectarine Administrative and
Peach Commodity Committees
(committees). This rule should reduce
handler costs while enabling handlers to
continue to meet the demands of their
buyers.

DATES: Effective April 17, 2007.
Comments received by June 15, 2007
will be considered prior to issuance of
any final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938, or Internet: http://

www.regulations.gov. All comments
should reference the docket number and
the date and page number of this issue
of the Federal Register and will be
made available for public inspection at
the Office of the Docket Clerk during
regular business hours, or can be viewed
at: http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Jennifer Garcia, Marketing Specialist, or
Kurt J. Kimmel, Regional Manager,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906; or E-mail:
Jennifer.Garcia3@usda.gov or
Kurt.Kimmel@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order Nos.
916 and 917, both as amended (7 CFR
parts 916 and 917), regulating the
handling of nectarines and peaches
grown in California, respectively,
hereinafter referred to as the “orders.”
The orders are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler

is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This rule: (1) Eliminates grade, size,
maturity, pack, container and inspection
requirements for all California
nectarines and peaches except those
packed in containers labeled “California
Well Matured” or “CA WELL MAT’; (2)
Makes seasonal adjustments to the
handling requirements applicable to
California Well Matured fruit; and (3)
Removes certain handler reporting
requirements that are deemed no longer
necessary.

These changes are intended to allow
industry handlers to reduce costs and
provide them greater flexibility in
meeting buyer preferences. Also,
adjustments are made in light of the
newly implemented California State
marketing program.

Sections 916.52 and 917.41 of the
orders provide authority for handling
regulations for fresh California
nectarines and peaches. The regulations
may include grade, size, maturity,
quality, pack, and container
requirements. The orders also provide
that whenever such requirements are in
effect, the fruit subject to such
regulation must be inspected by the
Federal or Federal-State Inspection
Service (Inspection Service) and
certified as meeting the applicable
requirements.

The nectarine order has been in effect
since 1939, and the peach program has
been in effect since 1958. The orders
have been used over the years to
establish a quality control program that
includes minimum grades, sizes, and
maturity standards. That program has
helped improve the quality of product
moving from the farm to market, and
has helped growers and handlers more
effectively market their crops.
Additionally, the orders have been used
to ensure that only satisfactory quality
nectarines and peaches reach the
consumer. This has helped increase and
maintain market demand over the years.

Sections 916.53 and 917.42 authorize
the modification, suspension, or
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termination of regulations issued under
916.52 and 917.41, respectively.
Changes in regulations have been
implemented to reflect changes in
industry operating practices and to
solve marketing problems as they arise.
The committees, which are responsible
for local administration of the orders,
meet whenever needed, but at least
annually, to discuss the orders and the
various regulations in effect and to
determine if, or what, changes may be
necessary to reflect industry needs. As
a result, regulatory changes have been
made numerous times over the years to
address industry changes and to
improve program operations.

The industry has struggled to reduce
costs in recent years. In its efforts to
reduce costs, the industry considered
adopting audit-based inspection
programs in lieu of traditional
inspection programs. Ultimately these
programs would not provide sufficient
savings to the industry. More recently,
the industry considered replacing the
existing Federal marketing orders with
programs under the State of California
that would not require Federal or
Federal-State inspection of nectarines
and peaches. In 2006, at the request of
the industry, the California Department
of Food and Agriculture promulgated a
State program authorizing voluntary
inspections for the nectarine and peach
industry.

Beginning with the 2007 season,
under the State program, all fruit must
meet at least a modified U.S. No 1 grade
and be “mature” as defined in the
United States Standards for Grades of
Nectarines (7 CFR 51.3145 through
51.3160) and United States Standards
for Grades of Peaches (7 CFR 51.1210
through 51.1223) (hereinafter referred to
as the “Standards”). Inspection costs
under the program are expected to be
minimal, because inspection would not
be mandatory. The industry has also
shifted its data collection and
promotional activities over to the State
program.

The industry subsequently discussed
removing all handling regulations under
the Federal orders. This would have
also resulted in the elimination of all
inspection requirements and expenses
under the Federal orders. However, the
industry believes that buyers value the
committees” “CA WELL MAT” mark as
an indicator of high quality and may be
willing to pay a premium price for fruit
marked as such. The “CA WELL MAT”
certification mark is owned by the
California Tree Fruit Agreement, the
management organization of the Peach
Commodity Committee (PCC), which
also manages the Nectarine
Administrative Committee (NAC).

Accordingly, the committees decided to
maintain all Federal marketing order
handling requirements, including
inspection and certification
requirements, for “California well
matured” fruit. The committees, thus,
recommended revising the handling
regulations to cover only nectarines and
peaches packed in containers marked
“CA WELL MAT?” or “California Well
Matured’.

The term “well matured” is defined
in the orders” rules and regulations, and
has been used for many years by the
industry to describe a level of maturity
higher than the definition of “mature”
in the Standards. The Inspection Service
has been providing certification that
these products meet the definition.
Containers of nectarines and peaches
bearing the certification mark must meet
all of the requirements entailed in the
definition of ‘““well matured.” Thus,
nectarines and peaches must continue
to meet the grade and size requirements
set forth in the orders’ rules and
regulations.

The committees met on February 9,
2007, and unanimously recommended
that the handling requirements be
revised for the 2007 season, which is
expected to begin in April. No official
crop estimate was available at the time
of the committees’ meetings because the
nectarine and peach trees were dormant.
The committees will recommend a crop
estimate at their meetings in early
spring. However, based on sufficient
chill hours and a strong bloom,
preliminary estimates indicate that the
2007 crop will be slightly larger than the
2006 crop, which totaled approximately
17,078,801 containers of nectarines and
19,231,534 containers of peaches.

Container and Pack Requirements

Sections 916.52 and 917.41 of the
orders authorize the establishment of
pack and container requirements for
nectarines and peaches, respectively.
Such requirements appear in
§§916.115, 916.350, 917.150 and
917.442 of the orders’ rules and
regulations.

Currently, §§916.115 and 917.150
require that all containers of nectarines
and peaches, respectively, be stamped
with an Inspection Service lot number
showing that such fruit has been
inspected. Since only nectarines and
peaches marked “CA WELL MAT” or
““California Well Matured”” will be
subject to inspection requirements
beginning in the 2007 season,
§§916.115 and 917.150 are revised to
specify that lot stamping is only
required on containers so marked.

This rule also revises paragraph (a)(3)
of §§916.350 and 917.442 to remove

references to ““U.S. Mature” and “US
Mat” container markings. These
references are no longer needed since
only fruit packed in containers marked
“CA WELL MAT” or “California Well
Matured”” will be subject to handling
regulations under the orders this season.

Sections 916.350 and 917.442 also
establish weight-count standards for
packed containers of nectarines and
peaches, respectively. These regulations
define a maximum number of nectarines
or peaches in a sample when such fruit,
which may be packed in tray-packed
containers, is converted to volume-filled
containers. The regulations also specify
how the containers must be marked. In
paragraph (a)(8) of § 916.350 and (a)(9)
of §917.442, weight marking
requirements are established for
nectarines and peaches packed in
volume-filled Euro style containers.

According to the committees, some
retailers have requested handlers to
supply volume-filled Euro containers
with a net weight that is equal to the
weight of tray-packed Euro containers.
By eliminating the net weight
requirement for volume-filled Euro
containers, handlers are allowed to
increase or decrease the amount of fruit
in the container to match the net weight
of fruit in a tray-packed Euro container,
thus giving them more flexibility when
marketing their fruit.

Grade and Quality Requirements

Sections 916.52 and 917.41 of the
orders authorize the establishment of
grade and quality requirements for
nectarines and peaches, respectively.
Currently, nectarines and peaches are
subject to a modified U.S. No. 1 grade
requirement. Handlers are also able to
pack to a “CA Utility”” quality
standards, subject to container labeling
requirements. The committees
recommended continued use of these
grade and quality requirements.

However, they recommended that
these requirements only be applied to
nectarines and peaches packed in
containers marked “CA WELL MAT” or
“California Well Matured”. This rule
revises paragraph (a) of §§916.356 and
917.459 to specify such requirements
only for containers of nectarines and
peaches marked “CA WELL MAT” or
“California Well Matured” during the
2007 and subsequent seasons.

These changes will allow industry
handlers to reduce inspection costs by
removing inspection and certification
requirements on containers not marked
“CA WELL MAT” and provide them
greater flexibility in meeting buyer
preferences.

This rule also revises paragraph (a)(1)
of §916.356 to add an additional
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tolerance for Peento-type nectarines.
Peento-type nectarines, also known as
donut® nectarines due to their flattened
shape, are prone to growth cracks,
which emanate from the blossom end of
the fruit. The committees believe that
this is a minor defect that does not affect
the edibility of the fruit. Thus, this
action will make more Peento-type
nectarines available to consumers
without materially impacting the overall
quality of the fruit.

Maturity Requirements

Sections 916.52 and 917.41 of the
orders also authorize the establishment
of maturity requirements for nectarines
and peaches, respectively. The
minimum maturity level currently
specified for nectarines and peaches is
“mature” as defined in the Standards.
The regulations also define a higher
level of maturity (“well-matured’’) that
can be used at the option of handlers.

For most varieties, “well-matured”
determinations for nectarines and
peaches are made using maturity guides
(e.g., color chips,) along with other
maturity tests as may be applied by the
Inspection Service. These maturity
guides are reviewed each year by the
Inspection Service to determine whether
they need to be changed, based upon the
most-recent information available on the
individual characteristics of each
nectarine and peach variety.

These maturity guides appear in Table
1 in paragraphs (a)(1)(iv) of §§916.356
and 917.459, for nectarines and peaches,
respectively. Seasonal adjustments
being made to the maturity guide are
described below.

Nectarines: Requirements for “well-
matured” nectarines are specified in
§916.356 of the order’s rules and
regulations. This rule revises Table 1 of
paragraph (a)(1)(iv) of § 916.356 to add
maturity guides for four varieties of
nectarines. Specifically, the Inspection
Service recommended adding maturity
guides for the Larry’s Red, September
Bright, and WF 1 varieties to be
regulated at the ] maturity guide, and for
the Prima Diamond VII variety to be
regulated at the L maturity guide.

Peaches: Requirements for “well-
matured” peaches are specified in
§917.459 of the order’s rules and
regulations. This rule revises Table 1 of
paragraph (a)(1)(iv) of § 917.459 to add
maturity guides for 11 peach varieties.
Specifically, the Inspection Service
recommended adding maturity guides
for the Super Chief and Sweet Crest
varieties to be regulated at the H
maturity guide; the Junelicious variety
to be regulated at the I maturity guide;
the Burpeachfourteen (Spring Flame®
20), Henry III, Sharise, Sierra Rich,

Sweet Blaze and Sweet Kay varieties to
be regulated at the ] maturity guide; and
the Bright Princess and Summer Fling
varieties to be regulated at the L
maturity guide.

The committees recommended these
maturity guide requirements based on
the Inspection Service’s continuing
review of individual maturity
characteristics and identification of the
appropriate maturity guide
corresponding to the “well-matured”
level of maturity for nectarine and
peach varieties in production.

Size Requirements

Both orders provide authority (in
§§916.52 and 917.41) to establish size
requirements. Size regulations
encourage producers to leave fruit on
the tree longer, which improves both
size and maturity of the fruit.
Acceptable fruit size provides greater
consumer satisfaction and promotes
repeat purchases, thereby increasing
returns to producers and handlers. In
addition, increased fruit size results in
increased numbers of packed containers
of nectarines and peaches per acre,
which is also a benefit to producers and
handlers.

Several years ago the committees
recommended revisions to allow
handlers of late season nectarine and
peach varieties to pack smaller sized
fruit as long as the fruit was “well
matured”. This rule revises the size
regulations in paragraphs (a)(6)(i),
(a)(6)(i1), (a)(9)(i), and (a)(9)(ii) of
§916.356 and paragraphs (a)(6)(i) and
(a)(6)(ii) to remove size options since
only containers marked “CA WELL
MAT” or “California Well Matured”
will be subject to the size regulations
under the orders.

Varieties recommended for specific
size regulations have been reviewed and
such recommendations are based on the
specific characteristics of each variety.
The committees conduct studies each
season on the range of sizes attained by
the regulated varieties and those
varieties with the potential to become
regulated, and determine whether
revisions to the size requirements are
appropriate.

Nectarines: Section 916.356 of the
order’s rules and regulations specifies
minimum size requirements for fresh
nectarines in paragraphs (a)(2) through
(a)(9). This rule revises paragraphs
(a)(3), (a)(4), and (a)(6) of §916.356 to
establish variety-specific minimum size
requirements for fourteen varieties of
nectarines that were produced in
commercially significant quantities of
more than 10,000 containers for the first
time during the 2006 season.

For example, one of the varieties
recommended for addition to the
variety-specific minimum size
requirements is the Burnectfive (Spring
Flare® 21) variety of nectarines,
recommended for regulation at a
minimum size 96. Studies of the size
ranges attained by the Burnectfive
(Spring Flare® 21) variety revealed that
100 percent of the containers met the
minimum size of 96 during the 2005
and 2006 seasons. Sizes ranged from
size 50 to size 96, with 5.8 percent of
the fruit in the 50 sizes, 15.7 percent of
the packages in the 60 sizes, 28.6
percent in the 70 sizes, 34.1 percent in
the 80 sizes, and 16.8 percent in the 90
sizes.

A review of other varieties with the
same harvesting period indicated that
the Burnectfive (Spring Flare® 21)
variety was also comparable to those
varieties in its size ranges for that time
period. Discussions with handlers
known to handle the variety confirm
this information regarding minimum
size and harvesting period, as well.
Thus, the recommendation to place the
Burnectfive (Spring Flare® 21) variety in
the variety-specific minimum size
regulation at a minimum size 96 is
appropriate. This recommendation
results from size studies conducted over
a two-year period.

Historical data such as this provides
the committee with the information
necessary to recommend the appropriate
sizes at which to regulate various
nectarine varieties. In addition,
producers and handlers of the varieties
affected are personally invited to
comment when such size
recommendations are deliberated.
Producer and handler comments are
also considered at both NAC and
subcommittee meetings when the staff
receives such comments, either in
writing or verbally.

For reasons similar to those discussed
in the preceding paragraph,
paragraph(a)(3) of § 916.356 is revised to
include the Burnectfive (Spring Flare®
21) variety; paragraph (a)(4) of § 916.356
is revised to include the Burnecttwelve
(Sweet Flare® 21), Early Pearl, and Rose
Bright varieties; and paragraph (a)(6) of
§916.356 is revised to include the
August Bright, Burnectseventeen
(Summer Flare® 32), Candy Pearl, Grand
Candy, Honey Diva, Larry s Red, Prima
Diamond VII, Spring Pearl , Sugarine,
and Zephyr nectarine varieties.

Peaches: Section 917.459 of the
order’s rules and regulations specifies
minimum size requirements for fresh
peaches in paragraphs (a)(2) through
(a)(6), and paragraphs (b) and (c). This
rule revises paragraphs (a)(2), (a)(3),
(a)(4), (a)(5), and (a)(6) of §917.459 to
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establish variety-specific minimum size
requirements for 11 peach varieties that
were produced in commercially
significant quantities of more than
10,000 containers for the first time
during the 2006 season. This rule also
removes the variety-specific minimum
size requirements for seven varieties of
peaches whose shipments fell below
5,000 containers during the 2006
season.

For example, one of the varieties
recommended for addition to the
variety-specific minimum size
requirements is the May Snow variety of
peaches, which was recommended for
regulation at a minimum size 88.
Studies of the size ranges attained by
the May Snow variety revealed that 97.8
percent of the containers met the
minimum size of 88 during the 2005
and 2006 seasons. The sizes ranged from
size 40 to size 88, with 11.6 percent of
the containers meeting the size 40, 19.2
percent meeting the size 50, 45.7
percent meeting the size 60, 15.1
percent meeting the size 70, 3.4 percent
meeting the size 80, 2.3 percent meeting
the size 84, and 0.5 percent meeting the
size 88 in the 2006 season.

A review of other varieties with the
same harvesting period indicated that
the May Snow variety was also
comparable to those varieties in its size
ranges for that time period. Discussions
with handlers known to pack the variety
confirm this information regarding
minimum size and the harvesting
period, as well. Thus, the
recommendation to place the May Snow
variety in the variety-specific minimum
size regulation at a minimum size 88 is
appropriate.

Historical data such as this provides
the committee with the information
necessary to recommend the appropriate
sizes at which to regulate various peach
varieties. In addition, producers and
handlers of the varieties affected are
personally invited to comment when
such size recommendations are
deliberated. Producer and handler
comments are also considered at
committee meetings when the staff
receives such comments, either in
writing or verbally.

For reasons similar to those discussed
in the preceding paragraph, paragraph
(a)(2) of §917.459 is revised to include
the Snow Angel peach variety;
paragraph (a)(3) of §917.459 is revised
to include the May Snow peach variety;
paragraph (a)(4) of § 917.459 is revised
to include the May Saturn (Early Saturn)
peach variety; paragraph (a)(5) of
§917.459 is revised to include the
Candy Red, Raspberry, and Sugar Jewel
peach varieties; and paragraph (a)(6) of
§917.459 is revised to include the

Burpeachfifteen (Summer Flame® 34),
Burpeachsixteen, Burpeachtwenty
(Summer Flame®), Galaxy, and Snow
Magic peach varieties.

Section (a)(4) is currently reserved for
any varieties which will be regulated at
a size 84. The May Saturn (Early Saturn)
variety, as noted above, will be
regulated at size 84 under (a)(4).

This rule also revises paragraph (a)(5)
of §917.459 to remove the May Sun and
Snow Prince peach varieties and
paragraph (a)(6) of § 917.459 to remove
the 24—SB, Crimson Queen, Jupiter, Red
Giant, and Spring Gem peach varieties
from the variety-specific minimum size
requirements because less than 5,000
containers of each of these varieties was
produced during the 2006 season.

Peach varieties removed from the
peach variety-specific minimum size
requirements become subject to the non-
listed variety size requirements
specified in paragraphs (b) and (c) of
§917.459.

The committees recommended these
changes in the minimum size
requirements based on a continuing
review of the sizing and maturity
relationships for these nectarine and
peach varieties, and the consumer
acceptance levels for various fruit sizes.
This rule is designed to establish
minimum size requirements for fresh
nectarines and peaches consistent with
expected crop and market conditions.

Reporting Requirements

Sections 916.60 and 917.50 of the
orders authorize the establishment of
reporting requirements for nectarines
and peaches, respectively. Currently,
under sections 916.160, 917.178, and
917.179, handlers are required to file
certain reports pertaining to daily
packouts, annual shipments, and
shipment destinations. The collection
and dissemination of statistical
information has been a valuable
component of the programs, as it
provides growers and handlers with
information which enhances their
decision-making ability.

As previously discussed, a State
marketing program has recently been
implemented for the California peach
and nectarine industries, which include
the collection and dissemination of
statistical information. Accordingly,
there is no longer a need to require these
handler reports under the orders.
Therefore, at their February 9, 2007,
meetings, the committees recommended
removing current handler reporting
requirements, beginning with the 2007
season. The committees have
implemented a memorandum of
understanding to share information with
the new State marketing order, so

information collected by the State
program can be utilized by the
committees.

This rule removes reporting
requirements in § 916.160 for nectarines
and §§917.178 and 917.179 for peaches.
This action should reduce handler costs
under the orders.

This rule reflects the need to revise
the handling and reporting requirements
for California nectarines and peaches.
This rule is intended primarily to
reduce costs and should therefore have
a beneficial impact on producers,
handlers, and consumers of fresh
California nectarines and peaches. This
rule is also intended to maintain the
perceived value of the “California well
matured” certification mark by
maintaining current grade, size, quality,
pack, container and inspection
requirements on fruit packed and
labeled as “California Well Matured” or
“CA WELL MAT.”

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

Industry Information

There are approximately 175
California nectarine and peach handlers
subject to regulation under the orders
covering nectarines and peaches grown
in California, and about 676 producers
of these fruits in California. Small
agricultural service firms, which
include handlers, are defined by the
Small Business Administration (SBA)
(13 CFR 121.201) as those whose annual
receipts are less than $6,500,000. Small
agricultural producers are defined by
the SBA as those having annual receipts
of less than $750,000. A majority of
these handlers and producers may be
classified as small entities.

The committees’ staff has estimated
that there are fewer than 26 handlers in
the industry who would not be
considered small entities. For the 2006
season, the committees’ staff estimated
that the average handler price received
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was $9.00 per container or container
equivalent of nectarines or peaches. A
handler would have to ship at least
722,223 containers to have annual
receipts of $6,500,000. Given data on
shipments maintained by the
committees’ staff and the average
handler price received during the 2006
season, the committees’ staff estimates
that small handlers represent
approximately 85 percent of all the
handlers within the industry.

The committees’ staff has also
estimated that fewer than 68 producers
in the industry would not be considered
small entities. For the 2006 season, the
committees estimated the average
producer price received was $4.50 per
container or container equivalent for
nectarines and peaches. A producer
would have to produce at least 166,667
containers of nectarines and peaches to
have annual receipts of $750,000. Given
data maintained by the committees’ staff
and the average producer price received
during the 2006 season, the committees’
staff estimates that small producers
represent more than 90 percent of the
producers within the industry.

With an average producer price of
$4.50 per container or container
equivalent, and a combined packout of
nectarines and peaches of 36,388,996
containers, the value of the 2006
packout is estimated to be $163,750,482.
Dividing this total estimated grower
revenue figure by the estimated number
of producers (676) yields an estimate of
average revenue per producer of about
$242,234 from the sales of peaches and
nectarines.

Regulatory Revisions

Under authority provided in §§916.52
and 917.41 of the orders, grade, size,
maturity, pack, and container marking
requirements are established for fresh
shipments of California nectarines and
peaches, respectively. Such
requirements are in effect on a
continuing basis. The committees met
on February 9, 2007, and unanimously
recommended that these handling
requirements be revised for the 2007
season. This rule: (1) Eliminates grade,
size, maturity, pack, container and
inspection requirements for all
California nectarines and peaches
except those packed in containers
labeled ““California Well Matured” or
“CA WELL MAT?”’; (2) Makes seasonal
adjustments to the handling
requirements applicable to California
Well Matured fruit; and (3) Removes
certain handler reporting requirements
that are deemed no longer necessary.

Container and Pack Requirements—
Discussions and Alternatives

Sections 916.350 and 917.442
establish container and pack
requirements. The committees
discussed removing all handling
regulations under the Federal orders,
including inspection requirements.
However, the industry believes that
buyers value the committees’ “CA
WELL MAT” mark as an indicator of
high quality and may be willing to pay
a premium price for fruit marked as
such. Accordingly, they decided to
maintain current grade, quality,
maturity, size container, pack and
inspection requirements for “well
matured” fruit. The committees, thus,
recommended revising the handling
regulations to cover only nectarines and
peaches packed in containers marked
“CA WELL MAT” or “California Well
Matured”.

Lot Stamping Requirements—
Discussions and Alternatives

Sections 916.115 and 917.150
establish lot stamping requirements.
This rule revises lot stamping
requirements to require such markings
only on containers labeled “CA WELL
MAT” or “California Well Matured”. An
alternative would be to leave the
existing lot stamping requirements
unchanged, but the requirements would
not be consistent with the other
recommended changes and would result
in unnecessary expenses for industry
handlers. Based on this, the committees
recommended revising lot stamping
requirements to require such markings
only on containers labeled “CA WELL
MAT” or ““California Well Matured.”

Weight Marking Requirements—
Discussions and Alternatives

Sections 916.350 and 917.442 also
establish weight marking requirements
for nectarines and peaches packed in
Euro type volume-filled containers.
These require each five down Euro
container of loose-filled nectarines or
peaches to be marked with the words
29 pounds net weight”.

In the past, handlers’ sales to their
retail customers have been based on set
net weights for most pack styles. With
the changing marketing environment,
some retailers want volume-filled pack
styles that have the same net weight as
tray pack styles, especially for the Euro
type containers.

Handlers either respond to the
requests of the retailers or risk losing
business from those retailers. The
committees agreed that weight markings
are no longer necessary; and, in turn, at
their February 9, 2007, meetings

recommended eliminating the Euro type
container weight marking requirement.

Without the weight marking
requirements, nectarines and peaches
packed in Euro style volume-filled
containers can be packed to the buyers’
preferences. The committees believe
that the elimination of marking
requirements will satisfy the stated
needs of retailers and will open
additional market opportunities for the
industry.

Grade and Quality Requirements—
Discussions and Alternatives

Sections 916.356 and 917.459
establish minimum grade and quality
requirements. The NAC and PCC
previously discussed removing all
handling regulations under the orders in
favor of regulations under the newly-
promulgated State marketing order.
However, the industry still wanted to
retain quality standards for fruit
marketed as “CA WELL MAT”, a term
which has value to buyers and the
industry. One alternative the
committees discussed was to allow
handlers to use the mark under a
licensing agreement with CTFA. Taking
into account enforcement concerns, this
approach was viewed as not feasible.

At their February 9, 2007, meetings,
the committees recommended revising
the grade and quality requirements to
apply only to nectarines and peaches
packed in containers marked “CA WELL
MAT” or “California Well Matured”
beginning with the 2007 season. This
action will ensure that fruit packed in
containers marked “CA WELL MAT” or
“California Well Matured” continues to
be inspected and meet applicable grade
and quality requirements. For this
reason, the committees unanimously
recommended the revisions and believe
that they will help accomplish the goals
of the industry.

Minimum Maturity and Size
Requirements—Discussions and
Alternatives

Sections 916.356 and 917.459
establish minimum fruit maturity levels.
This rule makes adjustments to the
maturity requirements for several
varieties of nectarines and peaches.
Maturity requirements are based on
measurements suggested by maturity
guides (e.g., color chips), as reviewed
and recommended by the Inspection
Service annually to determine the
appropriate guide for each nectarine and
peach variety. These annual
adjustments reflect refinements in
measurements of the maturity
characteristics of nectarines and
peaches as observed during previous
seasons’ inspections. Adjustments in the
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guides utilized ensure acceptable fruit
maturity and increased consumer
satisfaction while benefiting nectarine
and peach producers and handlers.

Sections 916.356 and 917.459 of the
orders’ rules and regulations also
specify minimum sizes for various
varieties of nectarines and peaches. This
rule makes adjustments to the minimum
sizes authorized for certain varieties of
each commodity for the 2007 season.
Minimum size regulations are put in
place to encourage producers to leave
fruit on the trees for a longer period of
time, increasing both maturity and fruit
size. Increased fruit size increases the
number of packed containers per acre,
and coupled with heightened maturity
levels, also provides greater consumer
satisfaction, which in turn fosters repeat
purchases that benefit producers and
handlers alike.

Annual adjustments to minimum
sizes of nectarines and peaches, such as
these, are recommended by NAC and
PCC based upon historical data,
producer and handler information
regarding sizes attained by different
varieties, and trends in consumer
purchases.

An alternative to such action would
include not establishing minimum size
regulations for these new varieties. Such
an action, however, would be a
significant departure from the
committees’ past practices and represent
a significant change in the regulations as
they currently exist. For these reasons,
this alternative was not recommended.

Sections 916.356 and 917.459 of the
orders’ rules and regulations also
specify size requirements for handlers of
late season nectarine and peach
varieties wishing to pack smaller sized
fruit as long as the fruit was “well
matured.” Since only containers marked
“CA WELL MAT?” or “California Well
Matured” will be subject to minimum
size requirements, this rule also revises
the size regulations to remove these
obsolete size options.

Reporting Requirements—Discussions
and Alternatives

Sections 916.160 and 917.178
establish reporting requirements for
nectarine and peach handlers,
respectively. Similar reporting
requirements have been established
under the newly-implemented
California State marketing program.
Accordingly, collection of this
information under the Federal orders is
no longer necessary. The committees
have implemented a memorandum of
understanding to share information with
the new State marketing order, so
information collected by the State
program can be utilized by the

committees. An alternative would be to
maintain the reporting requirements,
but this would result in an unnecessary
reporting burden. For this reason, the
removal of reporting requirements was
unanimously recommended by both
committees.

The committees make
recommendations regarding the
revisions in handling and reporting
requirements after considering all
available information, including
comments received by committee staff.
At the meetings, the impact of and
alternatives to these recommendations
are deliberated. The committees consist
of individual producers and handlers
with many years of experience in the
industry who are familiar with industry
practices and trends. All committee
meetings are open to the public and
comments are widely solicited. In
addition, minutes of all meetings are
distributed to committee members and
others who have requested them, and
are also available on the committees’
Web site, thereby increasing the
availability of this critical information
within the industry.

Regarding the impact of this action on
the affected entities, each of the
recommended changes is expected to
generate financial benefits for producers
and handlers through reduced costs and
increased fruit sales. Both large and
small entities are expected to benefit
from the changes, and the costs of
compliance are not expected to be
significantly different between large and
small entities.

This rule reduces reporting and
recordkeeping requirements on both
small and large nectarine and peach
handlers regulated under the orders. As
with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
requirements being removed by this rule
are currently approved by the Office of
Management and Budget (OMB), under
OMB No. 0581-0189, Generic OMB
Fruit Crops. Removal of the reporting
requirements under Parts 916 and 917 is
expected to reduce the reporting burden
on small or large peach and nectarine
handlers by 370 hours, and should
further reduce industry expenses.

The AMS is committed to complying
with the E-Government Act, to promote
the use of the internet and other
information technologies to provide
increased opportunities for citizen

access to Government information and
services, and for other purposes.

In addition, USDA has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

Further, the committees’ meetings are
widely publicized throughout the
nectarine and peach industry and all
interested parties are encouraged to
attend and participate in committee
deliberations on all issues. These
meetings are held annually in the fall,
winter, and spring. During the February
9, 2007, meetings, all entities, large and
small, were encouraged to express views
on these issues. Finally, interested
persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at the following Web site:
http://www.ams.usda.gov/fv/moab.html.
Any questions about the compliance
guide should be sent to Jay Guerber at
the previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

This rule invites comments on
changes to the handling and reporting
requirements currently prescribed under
the marketing orders for California fresh
nectarines and peaches. Any comments
received will be considered prior to
finalization of this rule.

After consideration of all relevant
matters presented, the information and
recommendations submitted by the
committees, and other information, it is
found that this interim final rule, as
hereinafter set forth, will tend to
effectuate the declared policy of the Act.
With regard to revision to the rules and
regulations under the order and
concerning those provisions that are
removed or terminated, it is found that
those provisions no longer tend to
effectuate the declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined, upon good
cause, that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice prior
to putting this rule into effect, and that
good cause exists for not postponing the
effective date of this rule until 30 days
after publication in the Federal Register
because: (1) This rule should be
implemented as soon as possible, since
shipments of California nectarines and
peaches are expected to begin in early
April; (2) this rule relaxes handling and
reporting requirements for nectarines
and peaches; (3) the committees met
and unanimously recommended these
changes at public meetings, and
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interested persons had opportunities to
provide input at all those meetings; and
(4) the rule provides a 60-day comment
period, and any written comments
timely received will be considered prior
to any finalization of this interim final
rule.

List of Subjects

7 CFR Part 916

Marketing agreements, Nectarines,
Reporting and recordkeeping
requirements.

7 CFR Part 917

Marketing agreements, Peaches, Pears,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR parts 916 and 917 are
amended as follows:

m 1. The authority citation for 7 CFR
parts 916 and 917 continues to read as
follows:

Authority: 7 U.S.C. 601-674.

PART 916—NECTARINES GROWN IN
CALIFORNIA

m 2. Section 916.115 is revised to read
as follows:

§916.115 Lot stamping.

Except when loaded directly into
railway cars, exempted under § 916.110,
or for nectarines mailed directly to
consumers in consumer packages, all
exposed or outside containers of
nectarines marked “CA WELL MAT” or
“California Well Matured”, and not less
than 75 percent of the total containers
on a pallet, shall be plainly stamped,
prior to shipment, with a Federal-State
Inspection Service lot stamp number,
assigned by such Service, showing that
such fruit has been USDA inspected in
accordance with §916.55: Provided,
That pallets of returnable plastic
containers shall have the lot stamp
numbers affixed to each pallet with a
USDA-approved pallet tag, in addition
to the lot stamp numbers and other
required information on cards on the
individual containers.

m 3. Section 916.160 is removed.

W 4. Section 916.350 is amended by:

W a. Revising paragraph (a) introductory
text;

m b. Revising paragraph (a)(3);

m c. Removing paragraph (a)(8); and

m d. Redesignating current paragraphs
(a)(9) through (a)(11) as (a)(8) through
(a)(10) to read as follows:

§916.350 California nectarine container
and pack regulation.

(a) During the period beginning April
1 and ending October 31, no handler

shall ship any package or container of
any variety of nectarines marked “CA
WELL MAT?” or “California Well
Matured” except in accordance with the

following terms and conditions:
* * * * *

(3) Each package or container of
nectarines bearing the words “California
Well Matured” or “CA WELL MAT”
shall be well matured as defined in
§916.356.

* * * * *

m 5. Section 916.356 is amended by:

m a. Revising paragraph (a) introductory
text;

m b. Revising paragraph (a)(1)
introductory text;

m c. Revising Table 1 of paragraph
(a)(1)(iv) (excluding the note following
the table);

m d. Revising the introductory text of
paragraphs (a)(3), (a)(4), and (a)(6)

m e. Revising paragraphs (a)(6)(i) and
(a)(6)(ii); and

m f. Revising paragraphs (a)(9)(i) and
(a)(9)(ii) to read as follows:

§916.356 California nectarine grade and
size regulation.

(a) During the period beginning April
1 and ending October 31, no handler
shall ship any package or container of
any variety of nectarines marked “CA
WELL MAT?” or “California Well
Matured” except in accordance with the
following terms and conditions:

(1) Any lot or package or container of
any variety of nectarines shall meet the
requirements of U.S. No. 1 grade:
Provided, That nectarines 2 inches in
diameter or smaller, shall not have fairly
light-colored, fairly smooth scars which
exceed an aggregate area of a circle %s
inch in diameter, and nectarines larger
than 2 inches in diameter shall not have
fairly light-colored, fairly smooth scars
which exceed an aggregate area of a
circle /2 inch in diameter: Provided
further, That an additional tolerance of
25 percent shall be permitted for fruit
that is not well formed but not badly
misshapen: Provided further, That
nectarines of the Peento type shall be
permitted blossom end cracking that is
well healed and does not exceed the
aggregate area of a circle %s inch in
diameter, and/or does not exceed a
depth that exposes the pit: Provided
further, That any handler may handle
nectarines if such nectarines meet “CA
Utility”” quality requirements. The term
“CA Utility”” means that not more than
40 percent of the nectarines in any
container meet or exceed the
requirements of the U.S. No. 1 grade,
except that when more than 30 percent
of the nectarines in any container meet
or exceed the requirements of the U.S.

No. 1 grade, the additional 10 percent
shall have non-scoreable blemishes as
determined when applying the U.S.
Standards for Grades of Nectarines; and
that such nectarines are well mature and

are:
* * * * *
(iv) * * %
TABLE 1
Column B
Column A variety maturity
guide
Alshir Red ..o J
Alta Red .....cooeiiiiiiiicie J
April GlO ..o H
August Fire . L
August Glo ..... L
August Lion .... J
August Red .......coeeviiiiiie J
Aurelio Grand ........ccccoevvveeeninenns F
Autumn Delight ........cccoeiieinnnen. L
Big JiM oo J
Burnectone (Spring Ray®) .......... L
Burnectseven (Summer Flare® J
28).
Burnectten (Spring Flare® 19) .... | H
Burnecttwelve (Sweet Flare® 21) | |
Candy Gold ........cccceevierieeieeee. L
Crimson Baby .......cccoceeiiininnne G
Diamond Bright J
Diamond Jewel L
Diamond Ray .... L
Earliglo .............. |
Early Diamond J
Early Red Jim ......ccccoiiiiniiiinens J
Early Sungrand .........cc.cccoeveiieene H
Emelia ...ccoooveiiiiiiie J
Fairlane ..o L
Fantasia .........cccceviiiiiiiiiees J
Firebrite ... H
Fire Sweet .. J
Flame Glo ... L
Flamekist L
Flaming Red ........cccceiiviiiiennns K
Flavortop ......cccceveeiieiiiiiiceees J
Gee Sweet ..o L
Grand Candy .......cccoeeeeieeninnne. J
Grand Diamond ........cccccoeiinnens L
Grand Sweet .......cccocceeviiiiienenns J
Gran Sun ... L
Honey Blaze ..........ccccooeiiiienen. J
Honey Dew ......cccooveviviieeeiieeenne B*
Honey Fire ......cccooviiiiniiiiiee L
Honey Kist .....ccoeiiiiiieeeeeee |
Honey Royale .........cccocvvieeeen. J
July Red ..o L
June Brite ..o |
June Candy .......cccociiiiiiniiiiens K
Juneglo ... H
Kay Diamond .........ccccevveeeiineenn. L
Kay GlO ...occovieiiiieieeeee J
Kay Sweet ......cccooviiiiniiiieenn J
King Jim ....oooiiiiiiiiieeee L
Kism Grand .........cccoceeivieiennenne J
Larry’s Red .....cccooovviiiiiiiiiieee J
Late Le Grand ........cccccvvvecnennnnne L
Late Red Jim .......ccociiniiiiieen. J
Mango .....ccoeeiiii e B*
May Diamond ..........ccccccviiiienen. |
May Fire ..o H
Mayglo .....ccceiiiiiii H
May Grand ........ccocceeveenieinieennens H
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Column B
Column A variety maturity
guide

May Kist ....cccoeriiiiiiiienieieeen H
Mid Glo .......... L
Moon Grand ....... L
Niagra Grand ..... H
P-R Red ........ L
Prince Jim ...... L
Prince Jim | .........c.... L
Prima Diamond VII ...... L
Prima Diamond XIII ..... L
Prima Diamond XIX ..... L
Red Delight .................. |

Red Diamond . L
Red Fred ........ J
Red Free .....ooooveiiiiiiiiiieieee L
Red Glen .....cccoveeiiiiiiiiiics J
Red Glo ...... |

Red Jewel ... L
Red Jim ...... L
Red May ..... J
Red Roy ...... J
Regal Red ... K
Rio Red .............. L
Rose Diamond ... J
Royal Giant ........ |

Royal GIO .....cccevreiiiiieiieiiceieee |

Ruby Diamond ..........ccccccvveeeiiene L
Ruby Fire ........... G
Ruby Grand ... J
Ruby Sun ....... J
Ruby Sweet ... J
Scarlet Red ........... K
September Bright .. J
September Free ....... J
September Grand . L
September Red .... L
Shay Sweet ...... J
Sheri Red ........... J
Sparkling June ... L
Sparkling May ... J
Sparkling Red ... L
Spring Bright .....ccoooeiiiiiiiis L
Spring Diamond .........c.cccceneniens L
Spring Red ......... H
Spring Sweet . J
Star Brite ............ J
Sugar Queen ..... L
Summer Beaut ... H
Summer Blush ... J
Summer Bright ...... J
Summer Diamond . L
Summer Fire ......... L
Summer Grand .........ccceeeeenienne. L
Summer Jewel .......ccocoeeiiininnnn. L
Summer Lion L
Summer Red L
Sunburst ............ J
Sun Diamond .........cccceeeueee. |

Sunecteight (Super Star) .... G
Sun Grand ........ccceeeieenen. G
Sunny Red ..... J
Tom Grand .... L
WF 1 .......... J
Zee Fire .. J
Zee Gilo ....... J
Zee Grand ......ccooccceiiiiiineneeee |

* Predominant ground color must be break-
ing yellowish green.

* * * * *

(3) Any package or container of
Mayglo variety of nectarines on or after
May 6 of each year, or Burnectfive
(Spring Flare® 21), Burnectten (Spring
Flare® 19), Crimson Baby, Earliglo, Red
Jewel or Zee Fire variety nectarines

unless:
* * * * *

(4) Any package or container of Arctic
Star, Burnectone (Spring Ray®),
Burnecttwelve (Sweet Flair® 21),
Diamond Bright, Diamond Pearl, Early
Pearl, Gee Sweet, June Pearl, Kay Fire,
Kay Glo, Kay Sweet, Prima Diamond IV,
Prima Diamond VI, Prima Diamond XIII,
Prince Jim, Prince Jim 1, Red Roy, Rose
Bright, Rose Diamond, Royal Glo, or Zee
Grand variety nectarines unless:

(6) Any package or container of Alta
Red, Arctic Belle, Arctic Blaze, Arctic
Gold, Arctic Ice, Arctic Jay, Arctic Mist,
Arctic Pride, Arctic Queen, Arctic Snow
(White Jewel), Arctic Sweet, August
Bright, August Fire, August Glo, August
Lion, August Pearl, August Red, August
Snow, August Sweet, Autumn Blaze,
Big Jim, Bright Pearl, Burnectfour
(Summer Flare® 35), Burnectseven
(Summer Flare® 28), Burnectseventeen
(Summer Flare® 32), Candy Gold, Candy
Pearl, Diamond Ray, Early Red Jim, Fire
Pearl, Fire Sweet, Flaming Red, Giant
Pearl, Grand Candy, Grand Pearl, Grand
Sweet, Honey Blaze, Honey Dew, Honey
Diva, Honey Fire, Honey Kist, Honey
Royale, July Pearl, July Red, Kay Pearl,
La Pinta, Larry’s Red, Late Red Jim,
Mike’s Red, P-R Red, Prima Diamond
VII, Prima Diamond IX, Prima Diamond
X, Prima Diamond XVIII, Prima
Diamond XIX, Prima Diamond XXIV,
Prima Diamond XXVIII, Prince Jim 3,
Red Diamond, Red Glen, Red Jim, Red
Pearl, Regal Pearl, Regal Red, Royal
Giant, Ruby Diamond, Ruby Pearl, Ruby
Sweet, September Bright (26P-490),
September Free, September Red,
Sparkling June, Sparkling Red, Spring
Bright, Spring Pear]™, Spring Sweet,
Sugarine, Summer Blush, Summer
Bright, Summer Diamond, Summer Fire,
Summer Grand, Summer Jewel, Summer
Lion, Summer Red, Sunburst, Sun
Valley Sweet, Terra White, Zee Glo or
Zephyr variety nectarines unless:

(1) Such nectarines, when packed in
molded forms (tray packs) in a No. 22D
standard lug box or a No. 32 standard
box, are of a size that will pack, in
accordance with the requirements of a
standard pack, not more than 84
nectarines in the box; or

(ii) Such nectarines, when packed
other than as specified in paragraph
(a)(6)(i) of this section, are of a size that
a 16-pound sample, representative of
the nectarines in the package or

container, contains not more than 76
nectarines, except for Peento-type

nectarines.
* * * * *

(9) I

(i) Such nectarines, when packed in
molded forms (tray packs) in a No. 22D
standard lug box or a No. 32 standard
box, are of a size that will pack, in
accordance with the requirements of a
standard pack, not more than 84
nectarines in the box; or

(ii) Such nectarines, when packed
other than as specified in paragraph
(a)(9)(i) of this section, are of a size that
a 16-pound sample, representative of
the nectarines in the package or
container, contains not more than 76
nectarines, except for Peento-type

nectarines.
* * * * *

PART 917—FRESH PEARS AND
PEACHES GROWN IN CALIFORNIA

m 6. Section 917.150 is revised to read
as follows:

§917.150 Lot stamping.

Except when loaded directly into
railway cars, exempted under § 917.143,
or for peaches mailed directly to
consumers in consumer packages, all
exposed or outside containers of
peaches marked “CA WELL MAT” or
“California Well Matured”, and not less
than 75 percent of the total containers
on a pallet, shall be plainly stamped,
prior to shipment, with a Federal-State
Inspection Service lot stamp number,
assigned by such Service, showing that
such fruit has been USDA inspected in
accordance with §917.45: Provided,
That pallets of returnable plastic
containers shall have the lot stamp
numbers affixed to each pallet with a
USDA-approved pallet tag, in addition
to the lot stamp numbers and other
required information on cards on the
individual containers.

§917.178 [Removed]
m 7. Section 917.178 is removed.

§917.179 [Amended]

m 8.In §917.179, the suspension of
March 3, 1994 (59 FR 10056), is lifted.

§917.179 [Removed]

m 9. Section 917.179 is removed.

m 10. Section 917.442 is amended by:

W a. Revising paragraph (a) introductory
text;

m b. Revising paragraph (a)(3);

m c. Removing paragraph (a)(9); and

m d. Redesignating current paragraphs
(a)(10) through (a)(12) as (a)(9) through
(a)(11) to read as follows:
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§917.442 California peach container and (iv) * * * TABLE 1—Continued
pack regulation.
(a) During the period beginning April TABLE 1 Column B
1 and ending November 23, no handler Column A variety maturity
shall ship any package or container of . Column B guide
any variety of peaches marked “CA Column A variety maturity Lace |
WELL MAT” or “California Well guide Ladny(.)-l:l """"""""""""""""""""" |
Matur(?d” except in accor(.tla.lnce with the P | Lady Sue L
following terms and conditions: AUGUSt DrEaM ...covvvvveeerereeeen. J Late t0 Red oo L
* * * * * August Lady ......cccoeeeveveveereenenee. L Madonna Sun ........ccccceveiiiiennen. J
(3) Each package or container of Autumn Flame .....ccccovvveerenenes J Magenta Queen ... J
peaches bearing the words “California ~ Autumn Gem ... I May Crest ... G
Well Matured” or “CA WELL MAT” AUtUMN LAY i H may 2”” s :
shall be well matured as defined in AUtUMN Red ..o J Y SWEE ..oovvvorrvnnee
Autumn ROSE ....cccevviiiiiiieeee H Merrill Gem .....coovieiiiiiieeeee G
§917.459. Bev's Red ..ooovooeeeeeeeeeeeeeeeeeeenn. | Merrill Gemfree .......cccocvvvveenen. G
* * * * * Blum’s Beauty .........cccceveverranee. G Morning Lord .....ccceveevivieiiine J
m 11. Section 917.459 is amended by: Bright Princess . L OHenry ... I
m a. Revising paragraph (a) introductory ~ Brittney Lane ... J Pacifica ..........ccooeviiiniiiiiie, G
text; Burpeachfive (July Flame®) ....... L Pretty Lady ......ccovveviie J
m b. Revising paragraph (a)(1) Burpeachfourteen (Spring J Prima Gattie 8 ...............ccccoeeen L
introductory text; Flame® 20). _ Prima Gattie 10 ...cooieeiiieee, J
m c. Revising Table 1 of paragraph Bu2r;1);eachone (Spring Flame® J E;:m: gg:gﬂ '2% e, j
(a)(1)(iv) (excluding the note following Burpeachsix (June Flame®) ....... L QUEENGCIESE oo G
the table_);‘ . Burpeachthree (September | Ray (01 (== AR G
m d. Revising the introductory text of Flame®). Red Dancer (Red Boy) ............... I
paragraphs (a)(2), (a)(3), (a)(4), (a)(5) and  Burpeachtwo (Henry 1I®) ............ J Redhaven ........ccoceeeeeeeevenanne. G
(a)(6); and CalRed ..coooeveereeeennn, I Red Lady ... G
m e. Revising paragraphs (a)(6)(i) and Candy Red . J ReAtOp ..o G
(a)(6)(iii) to read as follows: Carnival ...... I Regina ... G
CaSSIE wvovveeeeeeeeeeee e H Rich Lady ..., J
§917.459 California peach grade and size COrONEL .o E Rich May ........cccocoiviiiiiinis H
regulation. Crimson Lady ...... J Rich Mike .......ccooiiiiiiiiiiiies H
(a) During the period beginning April ~ Crown Princess ... J Rio Os0 Gem ........ccccovuvucueunnnne. I
1 and ending November 23, no handler ~ Country Sweet J Royal Lady ..o, J
shall ship any package or container of Dgwd Sun e | Royal May .......cccocoevieiieeeeeeee G
any variety of peaches marked “CA Ela:_n_or;]d Princess ..ot \Ili Suby I\S/Iay s :—l
WELL MAT” or “California Well Ear 11 IR VAN SUN v
v . . arlitreat ....... H September Sun ..o |
Matured” except in accordance with the gy peright H SNAMISE ..o, J
following terms and conditions: Early Elegant Lady ........ccccoo..... L SNEIY oo, J
(1) Any lot or package or container of Early May Crest .......ccocvecvenienene H Sierra GeM .....ccccvvevvereeieeeeeens J
any variety of peaches shall meet the Early O'Henry I Sierra Lady ........ccoooeceiiieieenes I
following requirements of U.S. No. 1 Early Top .......... G Sierra RiCh ....c.cvveeirecerinnniens J
grade; Provided, That an additional 25 Elberta .......... B Sparkle ....ccoocieiiieie |
percent tolerance shall be permitted for ~ Elegant Lady L Sprague Last Chance ................. L
fruit with open sutures which are Fairtime ......cccoooviviiiiiie G Spr!ngcres_t .................................. G
damaged, but not seriously damaged: Eancgltl’_ady T ‘(j: gpr!ng (D;ellght """ ?
Provided further, That peaches of the Fﬁ’g R egﬂa B | Spr!ng OM orrerrsssssssssssssss
it 119 FireRed .....ccoiiiiii pring Lady .....ccccoeiiiiiiiieeeee H
Peento type shall be permitted blossom g4y 5y 7T D Springtreat (B0EF32) ................ |
end cracking that is well healed and Flamecrest .........cccceceveveeevenennne | Sugar Time (214LC68) ............... I
does not exceed the aggregate area of a Flavorcrest ........ccoceeeveeeencnenienns G Summer Fling ....coooverenicencn L
circle s inch in diameter, and/or does  Flavor Joy ........cccoccvvveririerriennen. H SUMMEr Kist ...ovoreeeereeeeenenneens J
not exceed a depth that exposes the pit;  Flavor Queen ..o H Summer Lady .......ccooocrnicinenne L
Provided fu]‘ther, That any handler may Flavor Red .......ccvvveeeeniinnne. G Summerset .......cccccoeeeiieiiieiiieeee, |
handle peaches if Such peaches meet Franciscan ...........cccccceeeeieeieeennn. G Summer Zee .....cccoceeeeeeeeeecnnennnn. L
“CA Utility” quality requirements. The Goldcrest e H SUNCIESt ... G
term “CA Utility” means that not more Sng;r}lrnncess e ————— 5 gaggfrgﬁ?gf (Amber Crest) ......... ﬁ
than 40 percent of the peaches in any Honey Red .......cccceeiiiiiiiine G Super Rich ..... H
container meet or exceed the Island PrNCESS .vvvveveveeeeeeererene. H Sweet Amber . J
requirement of the U.S. No. 1 grade, Joanna Sweet ........c.ccceeeiiiniennne J Sweet Blaze ... J
except that when more than 30 percent  John Henry ........ccocvevvevvrerenenn. J Sweet Crest ... H
of the peaches in any container meet or  July Elberta ........c..cccoceeevuerrcuennne. c Sweet Dream .........cccocccvenicunenne J
exceed the requirements of the U.S. No.  June Lady ......cccccoovviiriiiicnnnnnns G Sweet GeM ..o J
1 grade, the additional 10 percent shall =~ JUNENICIOUS .....oveiveiriiiriiiin I Sweet Kay ... J
have non-scoreable blemishes as I’(L;”ee;'de AR i ngzt l\S/Itll(E:ltlet ------ j
: . WEBN ... weet Scarlet ........c.cccoevriiennen.
getermlned when applying the US Kern Sun .....ooeveeveeeeeeeeeeeeeeene H Sweet September .........c.ccocuee..... I
tandards for Grades of Peaches; and Kinascrest H Toborest H
that such peaches are well mature and — inec | oy | Tra Zee |
are: Kings Red .....cccooviiniiieiieiee | VISEa. .o J
* * * * * King Sweet ......ccccevvivieiiiinnenne | Willie Red ....ocovvieiieiieiicee G
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Column B
Column A variety maturity
guide
Zee Diamond ........cccecciiiiieiieene J
Zee Lady .....ccoceveeiiiiiieeeee L

* * * * *

(2) Any package or container of April
Snow, Earlitreat, Snow Angel, Sugar
Snow, or Supeachsix (91002) variety
peaches unless:

(3) Any package or container of Island
Prince, May Snow, Snow Kist, Snow
Peak or Super Rich variety peaches
unless:

* * * * *

(4) Any package or container of May
Saturn (Early Saturn) variety peaches
unless:

* * * * *

(5) Any package or container of
Babcock, Bev’s Red, Bright Princess,
Brittney Lane, Burpeachone (Spring
Flame® 21), Burpeachfourteen (Spring
Flame® 20), Burpeachnineteen (Spring
Flame® 22), Candy Red, Crimson Lady,
Crown Princess, David Sun, Early May
Crest, Flavorcrest, Honey Sweet, Ivory
Queen, June Lady, Magenta Queen, May
Crest, May Sweet, Prima Peach IV,
Queencrest, Raspberry, Rich May,
Scarlet Queen, Sierra Snow, Snow Brite,
Springcrest, Spring Lady, Spring Snow,
Springtreat (60EF32), Sugar Jewel, Sugar
Time (214LC68), Sunlit Snow
(172LE81), Supecheight (012—-094),
Sweet Scarlet, Sweet Crest or Zee
Diamond variety peaches unless:

(6) Any package or container of
August Lady, Autumn Flame, Autumn
Red, Autumn Rich, Autumn Rose,
Autumn Snow, Burpeachfifteen
(Summer Flame® 34), Burpeachfive
(July Flame®), Burpeachfour (August
Flame®), Burpeachseven (Summer
Flame® 29), Burpeachsix (June Flame®),
Burpeachsixteen, Burpeachthree
(September Flame®), Burpeachtwenty
(Summer Flame®), Burpeachtwo (Henry
1I®), Coral Princess, Country Sweet,
Diamond Princess, Earlirich, Early
Elegant Lady, Elegant Lady, Fancy Lady,
Fay Elberta, Full Moon, Galaxy, Glacier
White, Henry III, Henry IV, Ice Princess,
Ivory Princess, Jasper Treasure, Jillie
White, Joanna Sweet, John Henry,
Kaweah, Klondike, Last Tango, Late Ito
Red, Magenta Gold, O’Henry, Pink
Giant, Pink Moon, Prima Gattie 8, Prima
Peach 13, Prima Peach XV, Prima Peach
20, Prima Peach 23, Prima Peach XXVII,
Princess Gayle, Rich Lady, Royal Lady,
Ruby Queen, Ryan Sun, Saturn (Donut),
Scarlet Snow, September Snow,

September Sun, Sierra Gem, Sierra Rich,
Snow Beauty, Snow Blaze, Snow Fall,
Snow Gem, Snow Giant, Snow Jewel,
Snow King, Snow Magic, Snow
Princess, Sprague Last Chance, Spring
Candy, Sugar Crisp, Sugar Giant, Sugar
Lady, Summer Dragon, Summer Lady,
Summer Sweet, Summer Zee, Sweet
Blaze, Sweet Dream, Sweet Kay, Sweet
September, Tra Zee, Valley Sweet, Vista,
White Lady, or Zee Lady variety
peaches unless:

(i) Such peaches when packed in
molded forms (tray packs) in a No. 22D
standard lug box or a No. 32 standard
box are of a size that will pack, in
accordance with the requirements of
standard pack, not more than 80
peaches in the box; or
* * * * *

(iii) Such peaches in any container
when packed other than as specified in
paragraphs (a)(6)(i) and (ii) of this
section are of a size that a 16-pound
sample, representative of the peaches in
the package or container, contains not
more than 73 peaches, except for Peento
type peaches.

*

* * * *

Dated: April 11, 2007.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. 07-1867 Filed 4-11-07; 3:42 pm]
BILLING CODE 3410-02-P

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 214
[CIS No. 2295-03; USCIS-2004-0001]
RIN 1615-AB17

Petitioning Requirements for the O and
P Nonimmigrant Classifications

AGENCY: U.S. Citizenship and
Immigration Services, DHS.

ACTION: Final rule.

SUMMARY: This final rule amends
Department of Homeland Security
regulations to permit petitioners to file
O and P nonimmigrant petitions up to
one year prior to the petitioner’s need
for the alien’s services. This amendment
will enable petitioners who are aware of
their need for the services of an O or P
nonimmigrant well in advance of a
scheduled event, competition, or
performance to file their petitions under
normal processing procedures. This
way, petitioners will be better assured
that they will receive a decision on their
petitions in a timeframe that will allow
them to secure the services of the O or

P nonimmigrant when such services are
needed.

DATES: This rule is effective May 16,
2007.

FOR FURTHER INFORMATION CONTACT:
Hiroko Witherow, Adjudications
Officer, Business and Trade Services
Branch/Program and Regulation
Development, U.S. Citizenship and
Immigration Services, Department of
Homeland Security, 111 Massachusetts
Avenue, NW., 3rd Floor, Washington,
DC 20529, telephone (202) 272—9135.
SUPPLEMENTARY INFORMATION:

I. Background

Under the O nonimmigrant
classification, a U.S. employer, U.S.
agent, or a foreign employer through a
U.S. agent, may petition for an alien
who has extraordinary ability in the
arts, the sciences, education, business or
athletics that has been demonstrated by
sustained national or international
acclaim to come to the United States
temporarily to continue work in the area
of extraordinary ability. Immigration
and Nationality Act (INA) sec.
101(a)(15)(0)(i), 8 U.S.C.
1101(a)(15)(0)(i); 8 CFR 214.2(0)(1) &
(2). In addition, such employer or agent
also may use the O nonimmigrant
classification to petition for an alien
who has a demonstrated record of
extraordinary achievement in motion
picture or television productions to
come to the United States temporarily to
continue work in the area of
extraordinary achievement. Id. Under
the P nonimmigrant classification, a
U.S. employer, U.S. sponsoring
organization, U.S. agent, or a foreign
employer through a U.S. agent, may
petition for an alien who is coming
temporarily to the United States to
perform at a specific athletic
competition as an athlete at an
internationally recognized level or
performance, or to perform with an
entertainment group that has been
recognized internationally as being
outstanding. INA sec. 101(a)(15)(P), 8
U.S.C. 1101(a)(15)(P); 8 CFR 214.2(p)(1)
& (2). Such employer, agent, or sponsor
also can use the P nonimmigrant
classification to petition for an alien to
come temporarily to the United States to
perform as an artist or entertainer under
a reciprocal exchange program between
organizations in the United States and
organizations in a foreign country. Id.
Finally, such employer, agent, or
sponsor can use the P nonimmigrant
classification to petition for an alien
artist or entertainer to come temporarily
to the United States to perform, teach,
or coach under a commercial or
noncommercial program that is
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culturally unique. Id. Both the O and P
nonimmigrant classifications also apply
to essential support personnel coming to
the United States to assist an O or P
nonimmigrant in his or her artistic or
athletic performance. See INA sec.
101(a)(15)(0)(ii), 8 U.S.C.
1101(a)(15)(0)(ii); 8 CFR 214.2(p)(4)(iv),
(5)(iii) & (6)(iii).

Petitions for the O and P
nonimmigrant classifications are filed
on Form I-129, “Petition for
Nonimmigrant Worker.” 8 CFR
214.2(0)(2)(i); 8 CFR 214.2(p)(2)(i). The
current regulations governing both O
and P nonimmigrants preclude the
petitioner from filing a Form I-129 more
than six months before the actual need
for the alien’s services. 8 CFR
214.2(0)(2)(i); 8 CFR 214.2(p)(2)(i). The
timing of filings by petitioners,
combined with current U.S. Citizenship
and Immigration Service (USCIS)
processing times, often result in USCIS
completing the adjudication of an O or
P nonimmigrant petition at the same
time or later than the date of the
petitioner’s need for the alien. This
creates a hardship for petitioners who
are seeking to employ the alien based on
a scheduled performance, competition,
or event, and who already may have
booked a venue and sold advance
tickets. If the petition is not approved by
the time of the petitioner’s need for the
alien’s services, the petitioner may be
required to cancel a scheduled event or
performance, may lose funds advanced
for booking a venue, and may be liable
for the costs associated with ticket
refunds as well as other costs. If
petitioners were able to file Forms I-129
for O or P nonimmigrant status more
than six months in advance of the need
for the alien’s services, USCIS could
ensure that adjudication is completed in
advance of the date of the scheduled
event, competition, or performance.
Moreover, a large percentage of O and
P petitioners seeking alien performers or
athletes often schedule and must plan
for competitions, events, or
performances more than one year in
advance.

For these reasons, USCIS issued a rule
proposing to amend 8 CFR 214.2(0)(2)(i)
and 8 CFR 214.2(p)(2)(i) governing the
O and P nonimmigrant petition filing
process. 70 FR 21983-01 (Apr. 28,
2005). The proposed rule extended the
time period that petitioners may file
Form I-129 to not more than one year
before the date of the petitioner’s need
for the alien’s services. 70 FR at 21985.
The proposed rule also would have
required petitioners to submit Forms I—-
129 no later than six months before the
alien’s services were required. The
proposed rule also provided that USCIS

would grant exceptions in emergency
situations to allow a petitioner to submit
a petition later than six months at the
discretion of the USCIS Service Center
Director, and in special filing situations
as determined by USCIS Headquarters.
Id.

USCIS specifically invited comments
on whether it should extend the one-
year maximum/six-month minimum
filing timeframes to all nonimmigrants
for whom Forms I-129 are filed. 70 FR
at 21984. USCIS also requested
comments on whether the extension of
the filing time to one year would
increase the potential for fraud or abuse
of the O and P classifications and other
nonimmigrant categories covered by
Form I-129. USCIS solicited suggestions
for addressing such fraud or abuse
should it occur.

The comment period for the proposed
rule ended June 27, 2005. USCIS
received a total of 112 comments. Based
upon these comments, this final rule
adopts the proposed rule amending 8
CFR 214.2(0)(2)(i) and 214.2(p)(2)(i), but
without the six-month filing minimum
and possibility for granting exceptions.
The following is a discussion of the
comments received for the proposed
rule.

I1. Discussion of Comments

Of the 112 comments received, 110
comments supported the proposal to
extend the allowable petition filing time
from the current six months to one year
in advance of the petitioning employer’s
need for the services of the O or P
nonimmigrant. However, these
commenters also expressed their strong
objection to the proposed requirement
that petitions for O and P nonimmigrant
status must be filed with USCIS no later
than six months in advance of the
employment need. Of the remaining two
comments, one comment simply
suggested a semantics change to the
regulatory text. The other comment did
not specifically address the provisions
of the proposed rule and therefore will
not be addressed.

A total of fifty-three comments were
submitted by performing arts
organizations, such as theatre
companies, symphony and orchestra
companies, opera companies, dance
companies, ballet companies, circuses,
and dance centers. These comments
stated that the filing period should
simply be extended to one year in
advance of the employment need, and
not impose a six-month minimum filing
period. The comments noted that the
proposed requirement that the petition
be filed at least six months before the
petitioning employer’s need for the
services of the O or P nonimmigrant

would cause significant scheduling
problems. Performing arts organizations
emphasized that USCIS must reduce the
regular processing times, provide
updated and accurate forms and
instructions, and implement uniform
policies and training at its service
centers.

USCIS received seventeen comments
from firms and agencies that are
involved in the representation,
publicity, and management of various
organizations involved in the
performing arts. These firms and
agencies noted that there are numerous
situations where the event is planned
less than six months prior to the
performance. They emphasized that the
requirement that petitioners file
petitions for O and P nonimmigrant
status at least six months in advance of
the employment need has no real value.

In addition, these firms and agencies
responded negatively to the proposed
discretionary authority of USCIS to
grant exceptions to the timeframes in
emergency and special filing situations.
They stated that through such a
provision, USCIS would become the
sole arbiter of the urgency of an
employer’s employment needs. USCIS
would decide whether to grant an
exception on a case-by-case basis,
leading to an inconsistent application of
the use of discretion.

Educational institutions submitted a
total of fourteen comments. These
comments stated simply that USCIS
should extend the filing period to one
year in advance of the employment
need, and that USCIS should not limit
the filing period to six-month filing
period between six months and one year
in advance of the employment need.
These educational institutions advised
that generally academic appointments
are not finalized more than six months
prior to the employment start date, as
offers are typically made in late spring
for academic appointments that begin
on July 1.

USCIS received nine comments from
national and regional associations
affiliated with various performing arts
organizations, including the Motion
Picture Association of America.
Commenters supported extending the
allowable petition-filing period to any
time up to one year in advance of the
employment need. However, they also
stated that the proposed requirement to
file such petitions at least six months in
advance would cause severe hardship to
the performing arts industry because
employment agreements are rarely in
place more than six months before
production begins.

Eight comments submitted by
immigration attorneys also objected to
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the proposed six-month advance filing
requirement for petitions. The
commenters stated that most employers
of O and P nonimmigrants do not have
six months lead time when filing
petitions. Therefore, according to them,
implementation of this rule as proposed
would have a damaging effect on the
U.S. economy by hobbling the arts,
sports, film, and advertising industries.
USCIS received one comment from an
organization that specializes in the
movement of international personnel
across national borders. This comment
echoed the concerns of others by stating
that the requirement to file the petition
at least six months in advance of the
employment need does not reflect the
practical realities facing the vast
majority of petitioners in the fields of
science, business, athletics, and
entertainment. The comment also
opposed allowing USCIS to grant
exceptions to the six-month advance
filing requirement by stating that such
authority would be impractical and
insufficient to meet legitimate demands.
Like the overwhelming majority of
comments, however, this comment
supported the proposal to extend the
allowable filing period to a maximum of
one year in advance of the employment
need for O and P petitions. The
commenter agreed with USCIS that it
should not extend the filing timeline for
petitions in the remaining
nonimmigrant visa classifications,
because the nature of O and P
employment is different from other
nonimmigrant visa classifications. This
commenter stated that extending the
filing timeline for other nonimmigrant
categories using Form I-129 could lead
to fraud and abuse, as well as an
increase in case filings where the need
for the alien’s services has not fully
materialized, particularly in the case of
H-1B nonimmigrants who are subject to
an annual numerical cap on the number
of aliens who may be granted H-1B
nonimmigrant status.? INA sec.
214(g)(1)(A), 8 U.S.C. 1184(g)(1)(A).
The sports industry submitted three
comments. USCIS received one
comment each from Major League
Baseball, the Portland Trail Blazers, and
Nike, Inc. Both Nike, Inc. and the
Portland Trail Blazers expressed
support for the proposed extension of

1 An H-1B nonimmigrant is an alien who is
coming to the United States to perform services in
a specialty occupation; perform services of an
exceptional nature requiring exceptional merit and
ability relating to a cooperative research and
development project or a coproduction project
provided for under a Government-to-Government
agreement administered by the Secretary of
Defense; or perform services as a fashion model of
distinguished merit and ability. 8 CFR
214.2(h)(1)(ii)(B).

the allowable filing period for O and P
petitions to a maximum of one year
from the current six months. The
comment from Major League Baseball
did not support or oppose the proposed
extension to a one-year filing period. All
three comments from the sports
industry opposed proposed requirement
to file O and P petitions at least six
months prior to the date of employment.

The comment from Major League
Baseball urged that the six-month
advance filing requirement be
eliminated in its entirety. It also pointed
out that the needs of Major League
Baseball Clubs would always call for
exceptions under the provisions of the
proposed rule. Major League Baseball
Clubs need O and P nonimmigrant
players and staff in the United States no
later than when spring training begins
in February each year. However,
personnel decisions by Major League
Clubs for an upcoming season begin at
the conclusion of the prior season’s
World Series in October. These
personnel decisions continue
throughout the winter up until, and
even during, spring training.
Furthermore, players who are traded
during the course of a season from one
club to another would not be able to
have an O or P petition timely filed on
their behalf under the provisions of the
proposed rule.

A comment from the Portland Trail
Blazers franchise of the National
Basketball Association (NBA) stated that
the team frequently utilizes O and P
nonimmigrant visas to facilitate the
employment of foreign world-class
basketball players. This comment
emphasized that the proposed
requirement that O and P petitions be
filed at least six months in advance of
the employment need is completely
unworkable in the NBA. When an NBA
basketball player is drafted by an NBA
team, the team and the player’s agent
will negotiate a contract. Due to the
detailed nature of these contracts and
the high salaries involved, negotiations
can be exceptionally complex and time-
consuming. The comment stated that
experience has shown that the Portland
Trail Blazers has never had as much as
six months lead time to file an O or P
petition once contract negotiations are
completed. The comment noted that a
signed contract is a filing requirement
for either the O or P classifications, and
typically the agents and owners of NBA
teams agree to the terms and sign the
contracts only a few weeks prior to the
start of training camp or the NBA
season.

The comment further stated that the
underlying statute created the O and P
nonimmigrant classifications to assist

employers seeking to temporarily hire
extraordinary foreign workers. The
provisions of the proposed rule, on the
other hand, would restrict the
availability of O and P nonimmigrant
visas, contrary to the spirit of the law.
The comment asserted that the
provisions of the proposed rule would
create a “‘de facto” six-month waiting
period for employers who wish to
employ extraordinary workers, such as
internationally recognized basketball
players. The comment stated that it is
inappropriate for USCIS to create such
a holding period that is not authorized
by the statute.

Nike, Inc., a sports equipment and
apparel company, commented that the
proposed requirement to file O and P
petitions at least six months in advance
of the employer’s need for the services
of the alien is unwarranted, unworkable,
and contrary to the best interests of the
United States. This comment mirrors
many of the other comments by stating
that USCIS should not limit the access
of United States employers to high-level
O and P nonimmigrants because many
companies cannot identify, in the
reasonable course of business, the need
for an O or P nonimmigrant worker with
six months’ anticipation.

USCIS received two comments from
research organizations, one from Roche
Palo Alto LLC, which is a major
international pharmaceutical company,
and the other from the California
Institute of Technology. The
commenters stated their opposition to
the proposed requirement that
employers file O and P petitions at least
six months in advance of their need for
the alien’s services. Roche Palo Alto
LLC further stated that the proposed
requirement to file petitions for O and
P nonimmigrants six months in advance
of the petitioner’s need could
detrimentally impact the company’s
U.S. research programs and force the
company to consider transferring some
of its research programs and employees
to locations outside the United States to
ensure their success. The California
Institute of Technology expressed
approval of the proposed extension of
the allowable filing period for O and P
petitions to a maximum of one year.
Roche Palo Alto LLC neither supported
nor rejected this proposal.

Eight members of Congress submitted
one comment. They noted that Congress
had previously recommended to USCIS
that petitioners for O and P
nonimmigrants should be permitted to
file up to one year in advance of their
employment need for a foreign worker.
They also voiced their appreciation for
USCIS’ attempt to act upon this
recommendation. However, these
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members of Congress strongly urged
USCIS to revise the rule to allow filing
at any time up to one year in advance
rather than requiring such petitions to
be filed at least six months in advance.
They reminded USCIS that the core
problem that must be addressed is the
delay in processing petitions. They also
encouraged USCIS to continue its efforts
to improve overall processing times and
not let the one-year filing window
become a justification to further delay
turnaround time.

Finally, there were two comments
submitted by private individuals, each
of whom expressed support for
extending the allowable petition-filing
period to any time up to one year in
advance of the employment need.
However, these commenters also stated
that the proposed requirement to file
such petitions at least six months in
advance would cause severe hardship to
the performing arts industry because
employment agreements are rarely in
place more than six months before
production begins.

III. USCIS Response to Comments

As nearly all comments supported the
proposed rule’s extension of the O and
P nonimmigrant petition filing period,
USCIS is adopting the proposed
extension. Therefore, this final rule
amends 8 CFR 214.2(0)(2)(i) and
214.2(p)(2)(i) to provide that petitioners
of O and P nonimmigrants may file
petitions at any time up to a maximum
of one year in advance of their need for
the alien’s services.

USCIS is not adopting the proposed
requirement that petitions must be filed
no sooner than six months prior to the
actual need for the alien’s services.
USCIS also is not adopting the
concomitant provision which permits
exceptions in emergent situations at the
discretion of the USCIS Service Center
District Director, or in special filing
situations at the discretion of USCIS
Headquarters.

As discussed above, USCIS received
an overwhelming number of comments
opposing the six-month filing minimum
requirement. Many commenters noted
that employers do not necessarily make
offers of employment more than six
months prior to the employment start
date. They also may not be aware of the
need for the services of an O or P
nonimmigrant more than six months in
advance of the event, competition, or
performance. While the proposed rule
provided for authority to grant
exceptions to the six-month filing
minimum requirement, some
commenters expressed concern that
such discretionary authority would not
be applied consistently.

In determining not to include the six-
month advance filing limitation in the
final rule, USCIS considered the fact
that USCIS has reduced the number of
backlogged petitions and applications,
including the O and P nonimmigrant
petitions, thereby reducing overall
processing times. See https://
egov.immigration.gov/cris/jsps/
ptimes.jsp. Therefore, there is no longer
a need for a six-month minimum period
to ensure the timely processing of O and
P nonimmigrant petitions. USCIS still
encourages petitioners to file O and P
nonimmigrant petitions more than six
months prior to employment start date
when possible. Petitioners should
routinely check the USCIS Web site,
http://www.uscis.gov, to determine the
current processing time for the petition
they intend to file.

If the need for the services of an O or
P nonimmigrant is scheduled to occur
prior to current processing times,
petitioners should consider filing their
petition with a request for Premium
Processing Service to guarantee that
their petition will be acted upon within
fifteen days of receipt.

The final rule does not apply the one-
year filing timeframe of this final rule to
other nonimmigrant classifications
associated with Form I-129. USCIS is in
agreement with the only commenter
who commented on this point, which
was raised in the Supplementary
Information to the proposed rule. See 70
FR at 21984. The nature of O and P
employment is different from other
nonimmigrant visa classifications.
Extending the filing period for other
nonimmigrant classifications using
Form I-129 may result in the increased
potential for fraud and abuse as well as
an increase in case filings where the
need for the alien’s services has not
fully materialized.

IV. Regulatory Requirements

A. Regulatory Flexibility Act

DHS has reviewed this regulation in
accordance with 5 U.S.C. 605(b), and, by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities. This rule will help ensure that
certain O and P nonimmigrant petitions
are adjudicated well in advance of the
date of the employers’ stated need and
thus prevent employers from having to
cancel an event, competition or
performance either because USCIS
denied the petition at the last minute, or
because the petition was not
adjudicated in advance of the need.
Employers will be less likely to lose
booking costs or have to issue refunds
if they receive a decision on the petition

well in advance of the event,
competition, or performance. USCIS did
not receive any comments stating that
this regulation would have a negative
impact on small entities. In addition,
the rule will help ensure that certain O
and P nonimmigrant petitions are
adjudicated well in advance of the date
of the employers’ stated need and thus
prevent employers from having to
cancel an event, competition or
performance either because USCIS
denied the petition at the last minute, or
because the petition was not
adjudicated in advance of the need.

B. Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by state, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

C. Small Business Regulatory
Enforcement Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

D. Executive Order 12866

This final rule is not a “‘significant
regulatory action” under Executive
Order 12866, section 3(f). Accordingly,
this regulation has not been submitted
to the Office of Management and Budget
for review.

USCIS has assessed both the costs and
benefits of this rule and has determined
that there are no new costs to either the
government or the public associated
with this rule. The rule does not alter
any of the substantive petitioning
requirements related to the Form 1-129
or the evidentiary standards for
establishing eligibility for the O or P
nonimmigrant classification. The rule
will help ensure that certain O and P
nonimmigrant petitions are adjudicated
well in advance of the date of the
employers’ stated need and thus prevent
employers from having to cancel an
event, competition or performance
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either because the petition was denied
at the last minute, or because the
petition was not adjudicated in advance
of the need. Employers can be confident
that they are unlikely to incur
unnecessary booking costs or be
required to issue refunds due to the
cancellation of an event caused by a
failure to receive a decision on the
petition. Finally, this rule will help
those employers who make offers of
employment more than six months prior
to the employment start date to have
sufficient time to seek a new beneficiary
or beneficiaries in the event a petition
is denied.

E. Executive Order 13132

This rule will not have substantial
direct effects on the states, on the
relationship between the National
Government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

F. Executive Order 12988 Civil Justice
Reform

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

G. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, Public Law 104-13, all
Departments are required to submit to
the Office of Management and Budget
(OMB), for review and approval, any
reporting requirements inherent in a
rule. This rule does not impose any new
reporting or recordkeeping requirements
under the Paperwork Reduction Act.

List of Subjects in 8 CFR Part 214

Administrative practice and
procedures, Aliens, Employment,
Foreign officials, Health professions,
Reporting and recordkeeping
requirements, Students.

m Accordingly, part 214 of chapter I of
title 8 of the Code of Federal
Regulations is amended as follows:

PART 214—NONIMMIGRANT CLASSES

m 1. The authority citation for part 214
continues to read as follows:

Authority: 8 U.S.C. 1101, 1102, 1103, 1182,
1184, 1185 (pursuant to E.O. 13323, 69 FR
241, 3 GFR, 2003 Comp., p. 278), 1186a,
1187, 1221, 1281, 1282, 1301-1305, 1372,
1379, 1731-32; section 643, Pub. L. 104—208,
110 Stat. 3009-708; Section 141 of the
Compacts of Free Association with the

Federated States of Micronesia and the
Republic of the Marshall Islands, and with
the Government of Palau, 48 U.S.C. 1901,
note, and 1931 note, respectively, 8 CFR part
2.

m 2. Section 214.2 is amended by:
m a. Revising the second sentence in
paragraph (0)(2)(i); and by
m b. Revising the tenth sentence in
paragraph (p)(2)(i).

The revisions read as follows:

§214.2 Special requirements for
admission, extension, and maintenance of
status.

* * * * *

(0) * * %

(Z) * * %

(i) General. * * * The petition may
not be filed more than one year before

the actual need for the alien’s services.
* * %

(p) * % %

(2) * % %

(i) General. * * * The petition may
not be filed more than one year before

the actual need for the alien’s services.
* *x %

* * * * *

Dated: March 27, 2007.
Michael Chertoff,
Secretary.
[FR Doc. E7—-7134 Filed 4-13-07; 8:45 am]
BILLING CODE 4410-10-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 490

Alternative Fuel Transportation
Program; Alternative Compliance

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of availability of
Alternative Compliance Guidelines for
preparing and submitting a waiver
request and other documentation
requirements.

SUMMARY: This notice announces the
availability of a Department of Energy
(DOE) document that provides
guidelines to fleets covered by 10 CFR
Part 490 (covered fleets) for submission
of an application for a waiver from the
alternative fuel vehicle acquisition
requirements. In order to obtain a
waiver, the requesting covered fleet
must show that in lieu of the alternative
fuel vehicle acquisitions, it will reduce
petroleum consumption in its vehicle
fleet by an amount that would equal 100

percent alternative fuel use in all of its
existing covered light-duty vehicles.
The guidelines provide instructions on
making such a showing and illustrate
the processing of a waiver request.
ADDRESSES: U.S. Department of Energy,
Office of Energy Efficiency and
Renewable Energy, Office of
FreedomCAR and Vehicle Technologies,
EE-2G, 1000 Independence Avenue,
SW., Washington, DC 20585—0121.

The entire document with complete
instructions for interested parties,
Alternative Compliance: Guidelines for
Preparing and Submitting a Waiver
Request and Other Documentation
Requirements, 10 CFR Part 490 Subpart
I, may be found at the Web site address:
http://www.eere.energy.gov/
vehiclesandfuels/epact/state/
state_resources.html, and is available
from Ms. Linda Bluestein, U.S.
Department of Energy, Office of
FreedomCAR and Vehicle Technologies,
EE-2G, Room 5F034, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, and by
telephone at (202) 586—6116.

FOR FURTHER INFORMATION CONTACT: Ms.
Linda Bluestein on (202) 586—-6116 or
linda.bluestein@ee.doe.gov.

SUPPLEMENTARY INFORMATION: Section
703 of the Energy Policy Act of 2005
(Pub. L. No. 109-58) added section 514,
Alternative Compliance, to title V of the
Energy Policy Act of 1992. (42 U.S.C.
13263a) DOE initiated a rulemaking to
implement section 514 of the Energy
Policy Act of 1992, as amended, (71 FR
36034; June 23, 2006) and published a
final rule on March 20, 2007. 72 FR
12958. New Subpart I adds a new
compliance option for covered fleets.
The option allows a covered fleet to
apply to DOE for a waiver from the
original alternative fueled vehicle (AFV)
acquisition program if it can
demonstrate petroleum reduction equal
to 100 percent alternative fuel use in
covered light-duty vehicles
cumulatively acquired by its fleet.

If a covered fleet intends to apply for
a waiver, it must file its intent to request
a waiver to DOE no later than March 31
of the calendar year before the model
year for which the fleet is making its
request. For model year 2008, however,
the first year covered fleets are eligible
for such waivers, the deadline for
covered fleets to file an intent to make
a waiver application is extended until
May 31, 2007. The completed waiver
application must be submitted to DOE
by June 30 if the information is not
dependent on new light-duty vehicle
model year information. If the
information is dependent on such
information, the request must be
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submitted by July 31. A waiver request
must include a minimum amount of
data in order for DOE to make a decision
about granting the waiver.

The DOE document Alternative
Compliance: Preparing and Submitting
a Waiver Request and Other
Documentation Requirements, 10 CFR
Part 490 Subpart I, helps requesting
covered fleets by illustrating the data
and information requirements as well as
DOE’s implementation of the waiver
provision.

The guidelines include information
for covered fleets regarding timing of
waiver requests and responses by DOE,
waiver documentation and submission
requirements, annual reporting of
petroleum reductions, use of credits and
rollover of excess petroleum reduction,
enforcement authority, record retention
and appeals.

Issued in Washington, DC, on April 9,
2007.

Alexander A. Karsner,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

[FR Doc. E7-7133 Filed 4-13-07; 8:45 am]|
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM374: Special Conditions No.
25-351-SC]

Special Conditions: Dassault Aviation,
Model Falcon 7X; Design Roll
Maneuvering Conditions

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Dassault Aviation Falcon
7X airplane. This airplane will have a
novel or unusual design feature
associated with an electronic fly-by-wire
flight control system. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: The effective date of these
special conditions is April 4, 2007. We
must receive your comments by May 16,
2007.

ADDRESSES: You must mail two copies
of your comments to: Federal Aviation

Administration, Transport Airplane
Directorate, Attn: Rules Docket (ANM-—
113), Docket No. NM374, 1601 Lind
Avenue, SW., Renton, Washington,
98057-3356. You may deliver two
copies to the Transport Airplane
Directorate at the above address. You
must mark your comments: Docket No.
NM374. You can inspect comments in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT: Rich
Yarges, FAA, Airframe/Cabin Safety
Branch, ANM-115, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356;
telephone (425) 227-2143; facsimile
(425) 227-1232.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
procedures would significantly delay
issuance of the approval design and
thus delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the
public comment process in several prior
instances with no substantive comments
received. The FAA therefore finds that
good cause exists for making these
special conditions effective upon
issuance.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive as well as a report
summarizing each substantive public
contact with FAA personnel about these
special conditions. You can inspect the
docket before and after the comment
closing date. If you wish to review the
docket in person, go to the address in
the ADDRESSES section of this preamble
between 7:30 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

We will consider all comments we
receive by the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want us to let you know we
received your comments on these
special conditions, send us a pre-
addressed, stamped postcard on which

the docket number appears. We will
stamp the date on the postcard and mail
it back to you.

Background

On June 4, 2002, Dassault Aviation, 9
rond Point des Champs Elysees, 75008,
Paris, France, applied for a type
certificate for its new Model Falcon 7X.
The Dassault Aviation Falcon 7X is a 19
passenger transport category airplane,
powered by three aft mounted Pratt &
Whitney PW307A high bypass ratio
turbofan engines. The airplane is
operated using a fly-by-wire electronic
flight control system. This flight control
system does not provide a mechanical
link between the airplane flight control
surface and the pilot’s cockpit control
device as there is on more conventional
airplanes. This will be the first
application of such a system in an
airplane primarily intended for private
or corporate use. However, several
models of airplanes certificated under
part 25 have incorporated fly-by-wire
electronic flight control systems.

Type Certification Basis

Under the provisions of 14 CFR 21.17,
Dassault Aviation must show that the
Model Falcon 7X meets the applicable
provisions of Part 14 CFR part 25, as
amended by Amendment 25—1 through
25-107.

If the Administrator finds that the
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for the Model Falcon
7X because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Dassault Model Falcon
7X must comply with the fuel vent and
exhaust emission requirements of 14
CFR part 34 and the noise certification
requirements of 14 CFR part 36, and the
FAA must issue a finding of regulatory
adequacy under § 611 of Public Law 92—
574, the “Noise Control Act of 1972.”

The FAA issues special conditions, as
defined in §11.19, under §11.38, and
they become part of the type
certification basis under § 21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, the special conditions
would also apply to the other model.

Novel or Unusual Design Features

The Falcon 7X is equipped with an
electronic flight control system. In this



18862 Federal Register/Vol.

72, No. 72/Monday, April 16, 2007 /Rules and Regulations

system, there is not a direct mechanical
link between the airplane flight control
surface and the pilot’s cockpit control
device as there is on more conventional
airplanes. Instead, a flight control
computer commands the airplane flight
control surfaces, based on input
received from the cockpit control
device. The pilot input is modified by
the flight control computer—based on
the current airplane flight parameters—
before the command is given to the
flight control surface.

Discussion

The formulation of airplane design
load conditions in 14 CFR part 25 is
based on the assumption that the
airplane is equipped with a control
system in which there is a direct
mechanical linkage between the pilot’s
cockpit control and the control surface.
Thus, for roll maneuvers, the regulation
specifies a displacement for the aileron
itself and does not envision any
modification of the pilot’s control input.
Since such a system will affect the
airplane flight loads and thus the
structural strength of the airplane,
special conditions appropriate for this
type of control system are needed.

In particular, the special condition
adjusts the design roll maneuver
requirements specified in § 25.349(a), so
that they take into account the effect of
the Falcon 7X’s electronic flight control
computer on the control surface
deflection. The special condition
requires that the roll maneuver be
performed by deflection of the cockpit
roll control, as opposed to specifying a
deflection of the aileron itself as the
current regulation does. The deflection
of the control surface would then be
determined from the cockpit input,
based on the computer’s flight control
laws and the current airplane flight
parameters.

Applicability

As discussed above, these special
conditions are applicable to the Dassault
Aviation Model Falcon 7X. Should
Dassault Aviation apply at a later date
for a change to the type certificate to
include another model incorporating the
same novel or unusual design feature,
the special conditions would apply to
that model as well.

Conclusion

This action affects only certain novel
or unusual design features of the
Dassault Aviation Model Falcon 7X of
airplane. It is not a rule of general
applicability.

The substance of these special
conditions has been subjected to the
notice and comment period in several

prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable and that
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.
m The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for Dassault Aviation Model
Falcon 7X airplanes.

Design Roll Maneuvering Conditions

In lieu of compliance with 14 CFR
25.349(a), the following special
conditions apply:

Maneuvering: The following
conditions, speeds and cockpit roll
control motions (except as the motions
may be limited by pilot effort) must be
considered in combination with an
airplane load factor of zero and the two-
thirds of limit positive maneuvering
load factor. In determining the resulting
control surface deflections, the torsional
flexibility of the wing must be
considered in accordance with 14 CFR
25.301(b):

(1) Conditions corresponding to
maximum steady rolling velocities and
conditions corresponding to maximum
angular accelerations must be
investigated. For the angular
acceleration conditions, zero rolling
velocity may be assumed in the absence
of a rational time history investigation
of the maneuver.

(2) At V5, movement of the cockpit
roll control up to the limit is assumed.
The position of the cockpit roll control
must be maintained until a steady roll
rate is achieved and then must be
returned suddenly to the neutral

osition.

(3) At V¢, the cockpit roll control
must be moved suddenly and

maintained so as to achieve a roll rate
not less than that obtained in sub-
paragraph (2) of this paragraph.

(4) At Vp, the cockpit roll control
must be moved suddenly and
maintained so as to achieve a roll rate
not less than one third of that obtained
in sub-paragraph (2) of this paragraph.

Issued in Renton, Washington, on April 4,
2007.

Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 07-1809 Filed 4-13-07; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-27824; Directorate
Identifier 2003—-NE-12-AD; Amendment 39—
15026; AD 2006—11-05R1]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
plc RB211 Series Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is revising an
existing airworthiness directive (AD) for
Rolls-Royce plc (RR) RB211-22B series,
RB211-524B, —524C2, —-524D4, -524G2,
—524G3, and —524H series, and RB211—
535C and —535E series turbofan engines
with high pressure compressor (HPC)
stage 3 disc assemblies, part numbers
(P/Ns) LK46210, LK58278, LK67634,
LK76036, UL11706, UL15358, UL22577,
UL22578, and UL24738 installed. That
AD currently requires removing from
service certain disc assemblies before
they reach their full published life if not
modified with anticorrosion protection.
This AD requires the same actions but
relaxes the removal compliance time for
certain disc assemblies that have a
record of detailed inspection. This AD
results from the FAA allowing certain
affected disc assemblies that entered
into service before 1990 that have a
record of detailed inspections, to remain
in service for a longer period than the
previous AD allowed. We are issuing
this AD to relax the compliance time for
certain disc assemblies and track the
disc life based on a detailed inspection
rather than by its entry into service date,
while continuing to prevent corrosion-
induced uncontained disc assembly
failure, resulting in damage to the
airplane.
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DATES: Effective May 1, 2007. The
Director of the Federal Register
previously approved the incorporation
by reference of certain publications
listed in the regulations as of February
24, 2004 (69 FR 2661, January 20, 2004).

We must receive any comments on
this AD by June 15, 2007.

ADDRESSES: Use one of the following
addresses to comment on this AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
0001.

e Fax:(202) 493—2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Contact Rolls-Royce plc, P.O. Box 31,
Derby, England, DE248B]J; telephone:
011-44-1332-242424; fax: 011-44—
1332-245-418, for the service
information identified in this AD.

FOR FURTHER INFORMATION CONTACT: Ian
Dargin, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park; Burlington, MA 01803;
e-mail: ian.dargin@faa.gov; telephone
(781) 238-7178; fax (781) 238-7199.
SUPPLEMENTARY INFORMATION: On May
15, 2006, the FAA issued AD 2006—11—
05, Amendment 39-14609 (71 FR
29586, May 23, 2006). We also issued a
correction to that AD on September 26,
2006 (71 FR 58254, October 3, 2006).
That AD requires removing from service
certain disc assemblies before they
reach their full published life if not
modified with anticorrosion protection.
That AD was the result of the
manufacturer’s reassessment of the
corrosion risk on HPC stage 3 disc
assemblies that have not yet been
modified with sufficient application of
anticorrosion protection. That
condition, if not corrected, could result
in corrosion-induced uncontained disc
assembly failure, resulting in damage to
the airplane.

Actions Since AD 2006-11-05 Was
Issued

Since AD 2006-11-05 was issued, RR
revised an applicable mandatory service
bulletin (MSB). That MSB allows
affected disc assemblies that entered

into service before 1990 that have a
record of detailed inspections, to remain
in service for 17 years from last
overhaul inspection date. But the discs
are not to exceed the manufacturer’s
published cyclic limit in the time limits
section of the manual. We are issuing
this AD to relax the compliance time for
certain disc assemblies and track the
disk life based on a detailed inspection
rather than by its entry into service date,
while continuing to prevent corrosion-
induced uncontained disc assembly
failure, resulting in damage to the
airplane.

Relevant Service Information

We have reviewed and approved the
technical contents of RR MSB No.
RB.211-72-9661, Revision 5, dated
December 22, 2006. That MSB allows
affected disc assemblies that entered
into service before 1990; and that have
a record of detailed inspection:

e To remain in service for 17 years
from last overhaul inspection date; but
¢ Not to exceed the manufacturer’s
published cyclic limit in the time limits

section of the manual.

We do not incorporate by reference
this MSB, but we list it under related
information.

Bilateral Airworthiness Agreement

This engine model is manufactured in
the United Kingdom (UK), and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Under this bilateral
airworthiness agreement, the CAA,
which is the airworthiness authority for
the UK, has kept the FAA informed of
the situation described above. We have
examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

FAA'’s Determination and Requirements
of This AD

The unsafe condition described
previously is likely to exist or develop
on other (RR) RB211-22B series,
RB211-524B, —-524C2, —-524D4, —524G2,
—524G3, and —524H series, and RB211—
535C and —535E series turbofan engines
of the same type design. We are issuing
this AD to relax the compliance time for
certain disc assemblies and to prevent
corrosion-induced uncontained disc
assembly failure, resulting in damage to
the airplane. This AD requires the
following for affected HPC stage 3 rotor
disc assemblies:

¢ Removing affected disc assemblies
from service; and

e Re-machining, inspecting, and
applying anticorrosion protection; and

¢ Re-marking, and returning disc
assemblies into service; and

¢ Allowing affected disc assemblies
that entered into service before 1990
that have a record of detailed
inspection, to remain in service for 17
years from last overhaul inspection date
but not to exceed the manufacturer’s
published cyclic limit in the time limits
section of the manual.

You must use the service information
described previously to perform the
actions required by this AD.

FAA'’s Determination of the Effective
Date

Since an unsafe condition exists that
requires the immediate adoption of this
AD, we have found that notice and
opportunity for public comment before
issuing this AD are impracticable. Good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, we invite you to send us any
written relevant data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include “AD Docket No.
FAA-2007-27824; Directorate Identifier
2003—-NE-12—AD” in the subject line of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the rule that might suggest a
need to modify it.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of the DMS Web site,
anyone can find and read the comments
in any of our dockets. This includes the
name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78) or you may visit
http://dms.dot.gov.

Examining the AD Docket

You may examine the docket that
contains the AD, any comments
received, and any final disposition in
person at the Docket Management
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Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
(800) 647-5227) is located on the plaza
level of the Department of
Transportation Nassif Building at the
street address stated in ADDRESSES.
Comments will be available in the AD
docket shortly after the DMS receives
them.

Docket Number Change

We are transferring the docket for this
AD to the Docket Management System
as part of our on-going docket
management consolidation efforts. The
new Docket No. is FAA-2007-27824.
The old Docket No. became the
Directorate Identifier, which is 2003—
NE-12—-AD. This AD might get logged
into the DMS docket, ahead of the
previously collected documents from
the old docket file, as we are in the
process of sending those items to the
DMS.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary at the address listed
under ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Under the authority delegated to me
by the Administrator, the Federal
Aviation Administration amends part 39
of the Federal Aviation Regulations (14
CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-14609 (71 FR
29586, May 23, 2006) and by adding a

new airworthiness directive,
Amendment 39-15026, to read as
follows:

2006-11-05R1 Rolls-Royce plc:
Amendment 39-15026. Docket No.
FAA-2007-27824; Directorate Identifier
2003-NE-12-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective May 1, 2007.

Affected ADs

(b) This AD revises AD 2006—11-05,
Amendment 39-14609.
Applicability

(c) This AD applies to Rolls-Royce plc (RR)
RB211-22B series, RB211-524B, —524C2,
—524D4, -524G2, -524G3, and —524H series,
and RB211-535C and —535E series turbofan
engines with high pressure compressor (HPC)
stage 3 disc assemblies, part numbers (P/Ns)
LK46210, LK58278, LK67634, LK76036,
UL11706, UL15358, UL22577, UL22578, and
UL24738 installed. These engines are
installed on, but not limited to, Boeing 747,
Boeing 757, Boeing 767, Lockheed L-1011,
and Tupolev Tu204 series airplanes.

Unsafe Condition

(d) This AD results from the FAA allowing
certain affected disc assemblies that entered
into service before 1990 that have a record of
detailed inspections, to remain in service for
a longer period than the previous AD
allowed. We are issuing this AD to relax the
compliance time for certain disc assemblies
and track the disc life based on a detailed
inspection rather than by its entry into
service date, while continuing to prevent
corrosion-induced uncontained disc
assembly failure, resulting in damage to the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

Removal of HPC Stage 3 Disc Assemblies

(f) Remove from service affected HPC stage
3 disc assemblies identified in the following
Table 1, using one of the following criteria:

TABLE 1.—AFFECTED HPC STAGE 3 DISC ASSEMBLIES

Rework band for

Rework band for
cyclic life accumu-

Rework band for

cyclic life accumu-
lated on P/Ns

lated on disc as- | cyclic life accumu- bﬁ?%g
semblies P/Ns lated on disc as- UL15358.
Engine model LK46210 and sembly P/N UL22577
LK58278 (Pre RR | LK67634 (pre RR UL22578. and
Service Bulletin SB No. RB.211— |\, "50730 disc as-
(SB) No. RB.211— 72-5420) semblies (pre RR
72-5420) SB No. RB.211—
72-9434)
—22B SEIES ...ttt ettt ettt nes 4,000-6,200 7,000-10,000 11,500-14,000
—535E4 series N/A N/A 9,000-15,000
-524B-02, B-B-02, B3-02, and B4 series, Pre and Post accomplishment of SB
INO. 727730 ..ttt ettt ettt e et e e bt aenbeeeaeesnteeaneeenbeeaneeanneas 4,000-6,000 7,000-9,000 11,500-14,000
—524B2 and C2 series, Pre SB NO. 72—7730 .....ccooiiiiieiieeieeieeenee e 4,000-6,000 7,000-9,000 11,500-14,000
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TABLE 1.—AFFECTED HPC STAGE 3 Disc ASSEMBLIES—Continued

Rework band for
Rework band for cyclic life accumu-
cyclic life accumu- | Rework band for Iatf%%%géNs
lated on disc as- | cyclic life accumu- UL11706.
semblies P/Ns lated on disc as- UL15358.
Engine model LK46210 and sembly P/N UL22577.
LK58278 (Pre RR | LK67634 (pre RR UL22578. and
Service Bulletin SB No. RB.211— |\, "507030 disc as-
(SB) No. RB.211— 72-5420) bii RR
72-5420) semblies (pre
SB No. RB.211-
72-9434)
—524B2-B—-19 and C2-B—19, SB NO. 72-7730 .....cccesreererrerreneeienreneesee e 4,000-6,000 7,000-9,000 8,500-11,000
—524D4 series, Pre SB NO. 72=7730 .....ccocirieerieeiesieeiesie ettt 4,000-6,000 7,000-9,000 11,500-14,000
—524D4-B series, SB NO. 727730 .....ccccevireerierieie et re s 4,000-6,000 7,000-9,000 8,500-11,000
—524G2, G3, H, and H2 SEMES .....eeveieiriieieriieie ettt 4,000-6,000 7,000-9,000 8,500-11,000

(1) For disc assemblies that entered into
service before 1990, remove disc assembly
and rework as specified in paragraph (g)(2) of
this AD, on or before January 4, 2007, but not
to exceed the upper cyclic limit in Table 1
of this AD before rework. Disc assemblies
reworked may not exceed the manufacturer’s
published cyclic limit in the time limits
section of the manual.

(2) For disc assemblies that entered into
service in 1990 or later, remove disc
assembly within the cyclic life rework bands
in Table 1 of this AD, or within 17 years after
the date of the disc assembly entering into
service, whichever is sooner, but not to
exceed the upper cyclic limit of Table 1 of
this AD before rework. Disc assemblies
reworked may not exceed the manufacturer’s
published cyclic limit in the time limits
section of the manual.

(3) For disc assemblies that when new,
were modified with an application of
anticorrosion protection and re-marked to
P/N LK76036 (not previously machined) as
specified by Part 1 of the original issue of RR
service bulletin (SB) No. RB.211-72-5420,
dated April 20, 1979, remove RB211-22B
disc assemblies before accumulating 10,000
cycles-in-service (CIS), and remove RB211—
524 disc assemblies before accumulating
9,000 CIS.

(4) If the disc assembly date of entry into
service cannot be determined, the date of
disc assembly manufacture may be obtained
from RR and used instead.

(5) Disc assemblies in RB211-535C
operation are unaffected by the interim
rework cyclic band limits in Table 1 of this
AD, but must meet the calendar life
requirements of either paragraph (f)(1) or
(f)(2) of this AD, as applicable.

Optional Rework of HPC Stage 3 Disc
Assemblies

(g) Rework HPC stage 3 disc assemblies
that were removed in paragraph (f) of this AD
as follows:

(1) For disc assemblies that when new,
were modified with an application of
anticorrosion protection and re-marked to
P/N LK76036 (not previously machined) as
specified by Part 1 of the original issue of RR
SB RB.211-72-5420, dated April 20, 1979,
rework disc assemblies and re-mark to either
LK76034 or LK78814 using paragraph 2.B. of
the Accomplishment Instructions of RR SB

No. RB.211-72-5420, Revision 4, dated
February 29, 1980. This rework constitutes
terminating action to the removal
requirements in paragraph (f) of this AD.

(2) For all other disc assemblies, rework
using Paragraph 3.B. of the Accomplishment
Instructions of RR SB No. RB.211-72-9434,
Revision 4, dated January 12, 2000. This
rework constitutes terminating action to the
removal requirements in paragraph (f) of this
AD.

(3) If rework is done on disc assemblies
that are removed before the disc assembly
reaches the lower life of the cyclic life rework
band in Table 1 of this AD, artificial aging
of the disc assembly to the lower life of the
rework band, at time of rework, is required.

(4) Disc assemblies that entered into
service before 1990 that have a record of
detailed inspection are allowed to remain in
service for 17 years from last overhaul
inspection date but not to exceed the
manufacturer’s published cyclic limit in the
time limits section of the manual.

Alternative Methods of Compliance

(h) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Related Information

(i) Civil Aviation Authority airworthiness
directive 004—-01-94, dated January 4, 2002,
and RR Mandatory Service Bulletin No.
RB.211-72-9661, Revision 5, dated
December 22, 2006, pertain to the subject of
this AD.

Material Incorporated by Reference

(j) You must use Rolls-Royce plc Service
Bulletin No. RB.211-72-5420, Revision 4,
dated February 29, 1980, and Rolls-Royce plc
Service Bulletin No. RB.211-72-9434,
Revision 4, dated January 12, 2000, to
perform the rework required by this AD. The
Director of the Federal Register previously
approved the incorporation by reference of
these service bulletins in accordance with 5
U.S.C. 552(a) and 1 CFR part 51, as of
February 24, 2004 (69 FR 2661, January 20,
2004). You can get copies from Rolls-Royce
plc, P.O. Box 31, Derby, England, DE248BJ;
telephone: 011-44-1332-242424; fax: 011-
44-1332—-245—418. You can review copies at

the FAA, New England Region, Office of the
Regional Counsel, 12 New England Executive
Park, Burlington, MA; or at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/federal-
register/cfr/ibr-locations.html.

(k) Contact Ian Dargin, Aerospace Engineer,
Engine Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
e-mail: ian.dargin@faa.gov; telephone (781)
238-7178; fax (781) 238—7199, for more
information about this AD.

Issued in Burlington, Massachusetts, on
April 9, 2007.
Francis A. Favara,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. E7—7032 Filed 4-13—07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30545; Amdt. No. 3214]

Standard Instrument Approach
Procedures, Weather Takeoff
Minimums; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and/or Weather Takeoff
Minimums for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
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requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective April 16,
2007. The compliance date for each
SIAP and/or Weather Takeoff
Minimums is specified in the
amendatory provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 16,
2007.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

For Purchase—Individual SIAP and
Weather Takeoff Minimums copies may
be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs
and Weather Takeoff Minimums mailed
once every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK. 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to Title 14 of the Code of

Federal Regulations, Part 97 (14 CFR
part 97), establishes, amends, suspends,
or revokes SIAPs and/or Weather
Takeoff Minimums. The complete
regulatory description of each SIAP
and/or Weather Takeoff Minimums is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms are identified as FAA Forms
8260-3, 8260—4, 8260—5 and 8260—15A.
Materials incorporated by reference are
available for examination or purchase as
stated above.

The large number of SIAPs and/or
Weather Takeoff Minimums, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs and/or Weather Takeoff
Minimums but refer to their depiction
on charts printed by publishers of
aeronautical materials. Thus, the
advantages of incorporation by reference
are realized and publication of the
complete description of each SIAP and/
or Weather Takeoff Minimums
contained in FAA form documents is
unnecessary. The provisions of this
amendment state the affected CFR
sections, with the types and effective
dates of the SIAPs and/or Weather
Takeoff Minimums. This amendment
also identifies the airport, its location,
the procedure identification and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP and/or Weather Takeoff
Minimums as contained in the
transmittal. Some SIAP and/or Weather
Takeoff Minimums amendments may
have been previously issued by the FAA
in a Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP, and/or
Weather Takeoff Minimums
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs and/or Weather
Takeoff Minimums, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs and/or Weather
Takeoff Minimums contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs
and/or Weather Takeoff Minimums, the

TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs and/or Weather Takeoff
Minimums and safety in air commerce,
I find that notice and public procedure
before adopting these SIAPs and/or
Weather Takeoff Minimums are
impracticable and contrary to the public
interest and, where applicable, that
good cause exists for making some
SIAPs and/or Weather Takeoff
Minimums effective in less than 30
days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on April 6,
2007.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, under Title 14, Code of
Federal Regulations, Part 97 (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures and Weather Takeoff
Minimums effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:
AuthOI‘ity: 49 U.S.C. 106(g], 40103, 40106,

40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:
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Effective 10 May 2007

Bessemer, AL, Bessemer, ILS OR LOC RWY
5, Amdt 1

El Dorado, AR, South Arkansas Regional at
Goodwin Field, ILS OR LOC RWY 22,
Amdt 1

Little Rock, AR, Adams Field, RADAR-1,
Amdt 17

Los Angeles, CA, Los Angeles Intl, ILS OR
LOC RWY 7L, Amdt 6

Los Angeles, CA, Los Angeles Intl, ILS OR
LOC RWY 7R, Amdt 5

Los Angeles, CA, Los Angeles Intl, RNAV
(GPS) RWY 7L, Amdt 1

Los Angeles, CA, Los Angeles Intl, RNAV
(GPS) RWY 7R, Amdt 1

Los Angeles, CA, Los Angeles Intl, Takeoff
Minimums and Textual DP, Amdt 11

San Bernardino, CA, San Bernardino
International, LOC Y RWY 6, Orig

San Bernardino, CA, San Bernardino
International, ILS OR LOC Z RWY 6, Amdt
2

Wilmington, DE, New Castle, ILS OR LOC
RWY 1, Amdt 21

West Palm Beach, FL, Palm Beach Intl, ILS
OR LOC RWY 9L, Amdt 24

Thomasville, GA, Thomasville Regional,
Takeoff Minimums and Obstacle DP, Amdt

1

Phillipsburg, KS, Phillipsburg Muni, NDB-A,
Amdt 1

Lafayette, LA, Lafayette Regional, RNAV
(GPS) RWY 4R, Orig

Lafayette, LA, Lafayette Regional, RNAV
(GPS) RWY 22L, Orig

Lafayette, LA, Lafayette Regional, ILS OR
LOC/DME RWY 4R, Amdt 1

Lafayette, LA, Lafayette Regional, VOR RWY
4R, Amdt 2

New Orleans, LA, Louis Armstrong New
Orleans Intl, Takeoff Minimums and
Obstacle DP, Amdt 1

Shreveport, LA, Shreveport Regional, Takeoff
Minimums and Textual DP, Orig

Friendly, MD, Potomac Airfield, VOR/DME
RWY 6, Orig, CANCELLED

Friendly, MD, Potomac Airfield, RNAV (GPS)
RWY 6, Orig

Friendly, MD, Potomac Airfield, GPS RWY 6,
Orig, CANCELLED

Boonville, MO, Jesse Viertel Memorial,
RNAYV (GPS) RWY 18, Orig

Boonville, MO, Jesse Viertel Memorial, GPS
RWY 18, Orig, CANCELLED

Boonville, MO, Jesse Viertel Memorial,
RNAYV (GPS) RWY 36, Orig

Boonville, MO, Jesse Viertel Memorial, GPS
RWY 36, Orig, CANCELLED

Boonville, MO, Jesse Viertel Memorial, VOR~—
A, Amdt 5

Boonville, MO, Jesse Viertel Memorial,
Takeoff Minimums and Textual DP, Orig

Fulton, MO, Elton Hensley Memorial, NDB
RWY 5, Amdt 1B, CANCELLED

Fulton, MO, Elton Hensley Memorial, NDB
OR GPS RWY 23, Amdt 1A, CANCELLED

Kansas City, MO, Kansas City Intl, ILS OR
LOC RWY 9, Amdt 12

Warrensburg, MO, Skyhaven, VOR/DME
RNAV OR GPS RWY 18, Amdt 1,
CANCELLED

Warrensburg, MO, Skyhaven, VOR/DME-A,
Amdt 2

Warrensburg, MO, Skyhaven, RNAV (GPS)
RWY 18, Orig

Warrensburg, MO, Skyhaven, RNAV (GPS)
RWY 36, Orig

Warrensburg, MO, Skyhaven, GPS RWY 36,
Orig, CANCELLED

Warrensburg, MO, Skyhaven, Takeoff
Minimums and Textual DP, Amdt 1

Clinton, NC, Sampson County, RNAV (GPS)
RWY 6, Amdt 1

Clinton, NG, Sampson County, LOC RWY 6,
Amdt 2

Clinton, NC, Sampson County, Takeoff
Minimums and Obstacle DP, Orig

Edenton, NC, Northeastern Rgnl, LOC RWY
19, Orig

Wilmington, NC, Wilmington Intl, ILS OR
LOC/DME RWY 6, Orig

Wilmington, NC, Wilmington Intl, ILS OR
LOC RWY 24, Orig

Wilmington, NC, Wilmington Intl, Takeoff
Minimums and Obstacle DP, Amdt 1

Goldsboro, NC, Goldsboro-Wayne Muni,
Takeoff Minimums and Textual DP, Amdt
1

Fremont, NE, Fremont Muni, RNAV (GPS)
RWY 13, Orig

Fremont, NE, Fremont Muni, GPS RWY 13,
Orig-B, CANCELLED

Newark, NJ, Newark Liberty Intl, RNAV
(RNP) Y RWY 22L, Orig-B

Silver City, NM, Grant County, LOC/DME
RWY 26, Amdt 5

Shirley, NY, Brookhaven, RNAV (GPS) RWY
15, Orig

Shirley, NY, Brookhaven, RNAV (GPS) Y
RWY 24, Amdt 1

Shirley, NY, Brookhaven, RNAV (GPS) Z
RWY 24, Orig

Norman, OK, University of Oklahoma
Westheimer, ILS OR LOC RWY 17, Orig-A

Allentown, PA, Lehigh Valley Intl, TACAN-
C, Orig

Charleston, SC, Charleston AFB/INTL, Radar-
1, Amdt 17, CANCELLED

Dallas, TX, Addison, ILS OR LOC RWY 15,
Amdt 11

Dallas, TX, Addison, ILS OR LOC RWY 33,
Amdt 3

Dallas, TX, Addison, RNAV (GPS) RWY 15,
Amdt 1

Dallas, TX, Addison, RNAV (GPS) RWY 33,
Amdt 1

Dallas-Fort Worth, TX, Dallas Fort Worth
Intl, CONVERGING ILS RWY 13R, Amdt 6

Dallas-Fort Worth, TX, Dallas Fort Worth
Intl, CONVERGING ILS RWY 31R, Amdt 7

Dallas-Fort Worth, TX, Dallas Fort Worth
Intl, ILS OR LOC RWY 13R, Amdt 7

Dallas-Fort Worth, TX, Dallas Fort Worth
Intl, ILS OR LOC RWY 31R, Amdt 13

Dallas-Fort Worth, TX, Dallas Fort Worth
Intl, RNAV (GPS) Y RWY 13R, Amdt 1

Dallas-Fort Worth, TX, Dallas Fort Worth
Intl, RNAV (GPS) Y RWY 31R, Amdt 1

Dallas-Fort Worth, TX, Dallas Fort Worth
Intl, RNAV (GPS) Y RWY 31L, Orig

Dallas-Fort Worth, TX, Dallas Fort Worth
Intl, RNAV (RNP) Z RWY 13R, Orig

Dallas-Fort Worth, TX, Dallas Fort Worth
Intl, RNAV (RNP) Z RWY 31L, Orig

Dallas-Fort Worth, TX, Dallas Fort Worth
Intl, RNAV (RNP) Z RWY 31R, Orig

Houston, TX, David Wayne Hooks Memorial,
RNAYV (GPS) RWY 17R, Amdt 1

Houston, TX, David Wayne Hooks Memorial,
RNAV (GPS) RWY 35L, Amdt 1

Houston, TX, Houston-Southwest, RNAV
(GPS) RWY 9, Amdt 2

Houston, TX, Houston-Southwest, RNAV
(GPS) RWY 27, Amdt 1

Lynchburg, VA, Falwell, Takeoff Minimums
and Textual DP, Orig

Effective 05 July 2007

Birmingham, AL, Birmingham Intl, RADAR-
1, Amdt 19B, CANCELLED

La Porte, IN, La Porte Muni, RNAV (GPS)
RWY 2, Orig

La Porte, IN, La Porte Muni, RNAV (GPS)
RWY 20, Orig

La Porte, IN, La Porte Muni, LOC/NDB RWY
2, Amdt 1

La Porte, IN, La Porte Muni, VOR-A, Amdt
7

La Porte, IN, La Porte Muni, GPS RWY 2,
Orig-B, CANCELLED

La Porte, IN, La Porte Muni, VOR/DME
RNAV OR GPS RWY 20, Amdt 5,
CANCELLED

La Porte, IN, La Porte Muni, Takeoff
Minimums and Obstacle Departure
Procedures, Amdt 2
The FAA published a Cancellation in

Docket No. 30543 Amdt No. 3212 to Part 97

of the Federal Aviation Regulations (Vol 72,

FR No. 63, page 15827, dated April 3, 2007)

Under Section 97.23 effective 10 May 2007,

which is hereby rescinded:

Marysville, CA, Yuba County, VOR RWY 32,
Amdt 10D, CANCELLED
The FAA published an Original in Docket

No. 30543 Amdt No. 3212 to Part 97 of the

Federal Aviation Regulations (Vol 72, FR No.

63, page 15827, dated April 3, 2007) under

Section 97.33 effective 10 May 2007 which

is hereby rescinded:

Middlesboro, KY, Middlesboro-Bell County,
RNAV (GPS)-A, Orig

[FR Doc. E7-7063 Filed 4-13-07; 8:45 am]|

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30546; Amdt. No. 3215]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment amends
Standard Instrument Approach
Procedures (SIAPs) for operations at
certain airports. These regulatory
actions are needed because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
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instrument flight rules at the affected
airports.

DATES: This rule is effective April 16,
2007. The compliance date for each
SIAP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 16,
2007.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Ave., SW., Washington,
DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169; or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97)
amends Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in the appropriate FAA Form

8260, as modified by the National Flight
Data Center (FDC)/Permanent Notice to
Airmen (P-NOTAM), which is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of the Code of
Federal Regulations. Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR sections, with the types
and effective dates of the SIAPs. This
amendment also identifies the airport,
its location, the procedure identification
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC P—
NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these chart
changes to SIAPs, the TERPS criteria
were applied to only these specific
conditions existing at the affected
airports. All SIAP amendments in this
rule have been previously issued by the
FAA in a FDC NOTAM as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for all these SIAP
amendments requires making them
effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the

public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC on April 6, 2007.
James J. Ballough,

Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, Title 14, Code of
Federal regulations, Part 97, 14 CFR part
97, is amended by amending Standard
Instrument Approach Procedures,
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, LDA w/GS, SDF, SDF/
DME; § 97.27 NDB, NDB/DME; § 97.29
ILS, MLS, TLS, GLS, WAAS PA, MLS/
RNAYV; §97.31 RADAR SIAPs; §97.33
RNAYV SIAPs; § 97.35 COPTER SIAPs,
§97.37 Takeoff Minima and Obstacle
Departure Procedures. Identified as
follows:

* * * Effective Upon Publication



Federal Register/Vol. 72, No. 72/Monday, April 16, 2007 /Rules and Regulations 18869
FDC date State City Airport FDC No. Subject
03/21/07 ............. MN WARROAD .......... WARROAD INTL—SWEDE CARL- 7/5383 | ILS RWY 31, AMDT 1.
SON FIELD.
03/26/07 ............. SC BEAUFORT .......... BEAUFORT COUNTY ....evvvvrvvevrnnnnns 7/6551 | RADAR-1, AMDT 3.
03/29/07 ... CA LONG BEACH ..... LONG BEACH/DAUGHERTY FIELD 7/6572 | RNAV (RNP) RWY 12, ORIG.
04/05/07 ............. FL TAMPA ................. TAMPA INTL oo, 7/7163 | RNAV (RNP) Y RWY 18L, ORIG-B.
04/05/07 ............. FL FORT LAUDER- FORT LAUDERDALE/HOLLYWOOD 7/7165 | RNAV (RNP) Z RWY 9R, ORIG-A.
DALE. INTL.
04/05/07 ............. FL FORT LAUDER- FORT LAUDERDALE/HOLLYWOOD 7/7166 | RNAV (RNP) Y RWY 9L, ORIG-A.
DALE. INTL.
04/05/07 ............. SC BARNWELL ......... BARNWELL COUNTY ....ccocvvvvvreeeenne 7/7240 | TAKEOFF MINIMUMS AND OBSTA-
CLE DP, AMDT 1.
05/04/07 ............. FL FORT LAUDER- FORT LAUDERDALE/HOLLYWOOD 7/7164 | RNAV (RNP) Z RWY 27R, ORIG-A.
DALE. INTL.

[FR Doc. E7-7061 Filed 4-13-07; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE
Office of the Secretary

15 CFR Parts 19, 21 and 22
[Docket Number: 070216039-7040—-01]
RIN: 0605-AA24

Commerce Debt Collection

AGENCY: Office of the Chief Financial
Officer and Assistant Secretary for
Administration, Department of
Commerce.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule revises the
Department of Commerce (Commerce
Department or Commerce) debt
collection regulations to conform to the
Debt Collection Improvement Act of
1996, the revised Federal Claims
Collection Standards, and other laws
applicable to the collection of non-tax
debts owed to the Commerce
Department. This rule also revises
Commerce’s regulations governing the
offset of Commerce-issued payments to
collect debts owed to other Federal
agencies.

DATES: This rule is effective May 16,
2007; comments must be received on or
before May 16, 2007.

ADDRESSES: Send comments to the
Deputy Chief Financial Officer, Office of
Financial Management, Department of
Commerce, 1401 Constitution Avenue,
NW., Room 6827, Washington, DC
20230. Comments also may be
submitted by electronic mail to
OFMOffice@doc.gov.

FOR FURTHER INFORMATION CONTACT: Lisa
Casias, Deputy Chief Financial Officer
and Director for Financial Management,
Office of Financial Management, at
(202) 482-1207, Department of

Commerce, 1401 Constitution Avenue,
NW., Room 6827, Washington, DC
20230. This document is available for
downloading from the Department of
Commerce, Office of Financial
Management’s Web site at the following
address: http://osec.doc.gov/ofm/
OFM%20Publications.htm.

SUPPLEMENTARY INFORMATION:
Background

This rule revises and replaces
Department of Commerce (Commerce
Department or Commerce) debt
collection regulations found at 15 CFR
Parts 19, 21 and 22 to conform to the
Debt Collection Improvement Act of
1996 (DCIA), Public Law 104-134, 110
Stat. 1321, 1358 (Apr. 26, 1996), the
revised Federal Claims Collection
Standards, 31 CFR Chapter IX (Parts 900
through 904), and other laws applicable
to the collection of non-tax debt owed
to the Government.

This regulation provides procedures
for the collection of non-tax debts owed
to Commerce Department entities.
Commerce adopts the Government-wide
debt collection standards promulgated
by the Departments of the Treasury and
Justice, known as the Federal Claims
Collection Standards (FCCS), as revised
on November 22, 2000 (65 FR 70390),
and supplements the FCCS by
prescribing procedures consistent with
the FCCS, as necessary and appropriate
for Commerce operations. This
regulation also provides the procedures
for the collection of debts owed to other
Federal agencies when a request for
offset is received by Commerce.

This regulation does not apply to the
collection of tax debts, which is
governed by the Internal Revenue Code
of 1986 (26 U.S.C. 1 ef seq.) and
regulations, policies and procedures
issued by the Internal Revenue Service.

This regulation does not contain a
section regarding the delegation of debt
collection authority within the
Commerce Department. The delegation
is contained in the Department of

Commerce Credit and Debt Management
Operating Procedures Handbook
(currently available at http://
www.osec.doc.gov/ofm/credit/
cover.htm), and does not need to be
included in the revised regulation.

Nothing in this regulation precludes
the use of collection remedies not
contained in this regulation. For
example, Commerce entities may collect
unused travel advances through setoff of
an employee’s pay under 5 U.S.C. 5705.
Commerce entities and other Federal
agencies may simultaneously use
multiple collection remedies to collect a
debt, except as prohibited by law.

Commerce entities may, but are not
required to, promulgate additional
policies and procedures consistent with
this regulation, the FCCS, and other
applicable Federal laws, policies, and
procedures, subject to the approval of
the Deputy Chief Financial Officer.

Section Analysis

Subpart A—Sections 19.1 Through 19.3

Subpart A of this regulation addresses
the general provisions applicable to the
collection of non-tax debts owed to
Commerce, including to offices and
bureaus (collectively referred to as
Commerce entities). Commerce offices
currently include the Office of the
Secretary of Commerce, and the Office
of Inspector General. Commerce bureaus
currently include the Bureau of Industry
and Security, the Economics and
Statistics Administration (including the
Bureau of Economic Analysis, and the
Bureau of the Census), the Economic
Development Administration, the
International Trade Administration, the
Minority Business Development
Agency, the National Oceanic and
Atmospheric Administration, the
National Telecommunications and
Information Administration, the U.S.
Patent and Trademark Office, and the
Technology Administration (including
the National Institute of Standards and
Technology, and the National Technical
Information Service).
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As stated in Section 19.2 of this
interim final rule, nothing in this
regulation requires a Commerce entity
to duplicate notices or administrative
proceedings required by contract, this
regulation or other laws or regulations,
including but not limited to financial
assistance awards or related regulations
(including those relating to grants,
cooperative agreements, loans or loan
guarantees). Thus, for example, a
Commerce entity is not required to
provide a debtor with two hearings on
the same issue merely because the entity
uses two different collection tools, each
of which requires that the debtor be
provided with a hearing.

Subpart B—Sections 19.4 Through 19.19

Subpart B of this regulation describes
the procedures to be followed by
Commerce entities when collecting
debts owed to the Commerce
Department. Among other things,
subpart B outlines the due process
procedures Commerce entities are
required to follow when using offset
(administrative, tax refund and salary)
to collect a Commerce debt, when
garnishing a debtor’s wages, or before
reporting a Commerce debt to a credit
bureau. Specifically, Commerce entities
are required to provide debtors with
notice of the amount and type of
Commerce debt, the intended collection
action to be taken, how a debtor may
pay the Commerce debt or make
alternate repayment arrangements, how
a debtor may review documents related
to the Commerce debt, how a debtor
may dispute the Commerce debt, and
the consequences to the debtor if the
Commerce debt is not paid. This
regulation does not require Commerce
entities to send notices by certified mail.
The Commerce Department has
determined that the certified mail
requirement imposes an unnecessary
administrative burden and expense.
Notices may be sent by first-class mail,
and if not returned by the United States
Postal Service, Commerce entities may
presume that the notice was received.
See Rosenthal v. Walker, 111 U.S. 185
(1884); Mahon v. Credit Bureau of
Placer County Incorporated, 171 F.3d
1197 (9th Cir. 1999). Nothing in these
regulations precludes the use of other
forms of delivery of notice which are
either required by statute or contract or
are intended to effect prompt delivery of
the notice under appropriate
circumstances, including the use of
certified mail, express mail or hand
delivery.

Subpart B also explains the
circumstances under which Commerce
entities may waive interest, penalties
and administrative costs.

This regulation updates Commerce
Department procedures to reflect
changes required by the DCIA. For
example, the DCIA centralized the use
of offset by requiring agencies to refer
debts delinquent more than 180 days to
the Financial Management Service for
offset. See 31 U.S.C. 3716(c)(6). The
Financial Management Service
disburses millions of Federal payments
annually and is required to offset
payments to persons who owe
delinquent debts to the Government.
Prior to the DCIA, agencies were
required to contact the particular agency
issuing a payment in order to initiate
the offset of a Federal payment. This
regulation also incorporates procedures
for several collection remedies
authorized by the DCIA, such as
administrative wage garnishment and
barring delinquent debtors from
obtaining additional Federal loan
assistance.

This regulation does not specify the
dollar threshold for which legal
approval of compromises or suspension
or termination of debt collection activity
is required. This information is
contained in the Department of
Commerce Credit and Debt Management
Operating Procedures Handbook
(currently located at http://
www.osec.doc.gov/ofm/credit/
cover.htm).

Subpart C—Sections 19.20 and 19.21

Subpart C of this regulation describes
the procedures to be followed when a
Federal agency, other than a Commerce
entity, would like to use the offset
process to collect a debt from a non-tax
payment issued by the Commerce
Department as a payment agency. This
is distinguished from the offset of
payments disbursed by the Treasury
Department’s Financial Management
Service in its capacity as disbursing
agency for the Federal Government. The
offset of payments disbursed by the
Financial Management Service,
including tax refund payments issued
by the Internal Revenue Service and
social security benefit payments issued
by the Social Security Administration,
is conducted through the Treasury
Offset Program and is governed by
regulations found at 31 CFR part 285, as
well as agency-specific regulations.
Subpart C of this regulation governs the
process for offsets that occur on an ad
hoc, case-by-case basis to collect debts
from payments made by the Commerce
Department to its employees, its
vendors, its financial assistance award
recipients (including recipients of
grants, cooperative agreements, loans or
loan guarantees), and others to whom
the Commerce Department is required

or authorized to pay. While centralized
offset through the Treasury Offset
Program is the Government’s primary
offset collection tool, this regulation
provides the procedures to be used
when centralized offset is otherwise not
available or appropriate. An agency’s
use of the non-centralized
administrative offset process shall not
provide grounds to invalidate any offset
on the basis that centralized offset was
not used.

Regulatory Analysis
E.O. 12866, Regulatory Review

This rule is not a significant
regulatory action as defined in
Executive Order 12866.

Administrative Procedure Act

The Commerce Department is
promulgating this interim final rule
without prior notice and opportunity for
public comment pursuant to the
Administrative Procedure Act, 5 U.S.C.
553 (APA) because this rule is exempt
under 5 U.S.C. 553(a)(2). This regulation
provides procedures for the collection of
non-tax debts owed to Commerce
Department entities. Commerce adopts
the Government-wide debt collection
standards promulgated by the
Departments of the Treasury and Justice,
known as the Federal Claims Collection
Standards (FCCS), as revised on
November 22, 2000 (65 FR 70390), and
supplements the FCCS by prescribing
procedures consistent with the FCCS, as
necessary and appropriate for
Commerce operations. This regulation
also provides the procedures for the
collection of debts owed to other
Federal agencies when a request for
offset is received by Commerce.
Although prior notice of this rulemaking
and opportunity for public comment are
not required under the APA (see 5
U.S.C. 553(b)), the public is invited to
submit comments on the interim final
rule.

Regulatory Flexibility Act

Because notice of proposed
rulemaking and opportunity for
comment are not required pursuant to 5
U.S.C. 553, or any other law, the
analytical requirements of the
Regulatory Flexibility act (5 U.S.C. 601,
et seq.) are inapplicable. Therefore, a
regulatory flexibility analysis is not
required and has not been prepared.

List of Subjects in 15 CFR Part 19

Administrative practice and
procedure, Claims, Debts, Garnishment
of wages, Government employee,
Hearing and appeal procedures, Pay
administration, Salaries, Wages.
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Authority and Issuance

For the reasons set forth in the
preamble, and under the authority of 31
U.S.C. 3701, et seq., the Commerce
Department amends 15 CFR subtitle A
as follows:

m 1. Part 19 is revised to read as follows:

PART 19—COMMERCE DEBT
COLLECTION

Subpart A—General Provisions

Sec.

19.1 What definitions apply to the
regulations in this Part?

19.2 Why has the Commerce Department
issuing these regulations and what do
they cover?

19.3 Do these regulations adopt the Federal
Claims Collection Standards (FCCS)?

Subpart B—Procedures to Collect
Commerce Debts

19.4 What notice will Commerce entities
send to a debtor when collecting a
Commerce debt?

19.5 How will Commerce entities add
interest, penalty charges, and
administrative costs to a Commerce
debt?

19.6 When will Commerce entities allow a
debtor to pay a Commerce debt in
installments instead of one lump sum?

19.7 When will Commerce entities
compromise a Commerce debt?

19.8 When will Commerce entities suspend
or terminate debt collection on a
Commerce debt?

19.9 When will Commerce entities transfer
a Commerce debt to the Treasury
Department’s Financial Management
Service for collection?

19.10 How will Commerce entities use
administrative offset (offset of non-tax
Federal payments) to collect a Commerce
debt?

19.11 How will Commerce entities use tax
refund offset to collect a Commerce debt?

19.12 How will Commerce entities offset a
Federal employee’s salary to collect a
Commerce debt?

19.13 How will Commerce entities use
administrative wage garnishment to
collect a Commerce debt from a debtor’s
wages?

19.14 How will Commerce entities report
Commerce debts to credit bureaus?

19.15 How will Commerce entities refer
Commerce debts to private collection
agencies?

19.16 When will Commerce entities refer
Commerce debts to the Department of
Justice?

19.17 Will a debtor who owes a Commerce
or other Federal agency debt, and
persons controlled by or controlling such
debtors, be ineligible for Federal loan
assistance, grants, cooperative
agreements, or other sources of Federal
funds or for Federal licenses, permits or
privileges?

19.18 How does a debtor request a special
review based on a change in
circumstances such as catastrophic
illness, divorce, death, or disability?

19.19 Will Commerce entities issue a
refund if money is erroneously collected
on a Commerce debt?

Subpart C—Procedures for Offset of

Commerce Department Payments to Collect

Debts Owed to Other Federal Agencies

19.20 How do other Federal agencies use
the offset process to collect debts from
payments issued by a Commerce entity?

19.21 What does a Commerce entity do
upon receipt of a request to offset the
salary of a Commerce entity employee to
collect a debt owed by the employee to
another Federal agency?

Authority: 31 U.S.C. 3701, et seq.

Subpart A—General Provisions

§19.1 What definitions apply to the
regulations in this Part?

As used in this Part:

Administrative offset or offset means
withholding funds payable by the
United States (including funds payable
by the United States on behalf of a state
government) to, or held by the United
States for, a person to satisfy a debt
owed by the person. The term
“administrative offset” can include, but
is not limited to, the offset of Federal
salary, vendor, retirement, and Social
Security benefit payments. The terms
“centralized administrative offset” and
“centralized offset” refer to the process
by which the Treasury Department’s
Financial Management Service offsets
Federal payments through the Treasury
Offset Program.

Administrative wage garnishment
means the process by which a Federal
agency orders a non-Federal employer
to withhold amounts from a debtor’s
wages to satisfy a debt, as authorized by
31 U.S.C. 3720D, 31 CFR 285.11, and
this Part.

Agency or Federal agency means a
department, agency, court, court
administrative office, or instrumentality
in the executive, judicial, or legislative
branch of the Federal Government,
including government corporations.

Commerce debt means a debt owed to
a Commerce entity by a person.

Commerce Department means the
United States Department of Commerce.

Commerce entity means a component
of the Commerce Department, including
offices or bureaus. Commerce offices
currently include the Office of the
Secretary of Commerce, and the Office
of Inspector General. Commerce bureaus
currently include the Bureau of Industry
and Security, the Economics and
Statistics Administration (including the
Bureau of Economic Analysis, and the
Bureau of the Census), the Economic
Development Administration, the
International Trade Administration, the
Minority Business Development

Agency, the National Oceanic and
Atmospheric Administration, the
National Telecommunications and
Information Administration, the U.S.
Patent and Trademark Office, and the
Technology Administration (including
the National Institute of Standards and
Technology, and the National Technical
Information Service).

Creditor agency means any Federal
agency that is owed a debt.

Day means calendar day except when
express reference is made to business
day, which reference shall mean
Monday through Friday. For purposes of
time computation, the last day of the
period provided will be included in the
calculation unless that day is a
Saturday, a Sunday, or a Federal legal
holiday; in which case, the next
business day will be included.

Debt means any amount of money,
funds or property that has been
determined by an appropriate official of
the Federal Government to be owed to
the United States by a person. As used
in this Part, the term ‘““debt” can include
a Commerce debt but does not include
debts arising under the Internal Revenue
Code of 1986 (26 U.S.C. 1 et seq.).

Debtor means a person who owes a
debt to the United States.

Delinquent debt means a debt that has
not been paid by the date specified in
the agency’s initial written demand for
payment or applicable agreement or
instrument (including a post-
delinquency payment agreement) unless
other satisfactory payment arrangements
have been made.

Delinquent Commerce debt means a
delinquent debt owed to a Commerce
entity.

Disposable pay has the same meaning
as that term is defined in 5 CFR
550.1103.

Employee or Federal employee means
a current employee of the Commerce
Department or other Federal agency,
including a current member of the
uniformed services, including the Army,
Navy, Air Force, Marine Corps, Coast
Guard, Commissioned Corps of the
National Oceanic and Atmospheric
Administration, and Commissioned
Corps of the Public Health Service,
including the National Guard and the
reserve forces of the uniformed services.

FCCS means the Federal Claims
Collection Standards, which were
jointly published by the Departments of
the Treasury and Justice and codified at
31 CFR Parts 900-904.

Financial Management Service means
the Financial Management Service, a
bureau of the Treasury Department,
which is responsible for the centralized
collection of delinquent debts through
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the offset of Federal payments and other
means.

Payment agency or Federal payment
agency means any Federal agency that
transmits payment requests in the form
of certified payment vouchers, or other
similar forms, to a disbursing official for
disbursement. The payment agency may
be the agency that employs the debtor.
In some cases, the Commerce
Department may be both the creditor
agency and payment agency.

Person means an individual,
corporation, partnership, association,
organization, State or local government
or any other type of entity other than a
Federal agency.

Salary offset means a type of
administrative offset to collect a debt
under 5 CFR 5514 by deductions(s) at
one or more officially established pay
intervals from the current pay account
of an employee without his or her
consent.

Secretary means the Secretary of
Commerce.

Tax refund offset is defined in 31 CFR
285.2(a).

§19.2 Why has the Commerce Department
issuing these regulations and what do they
cover?

(a) Scope. This Part provides
procedures for the collection of
Commerce debts. This Part also
provides procedures for collection of
other debts owed to the United States
when a request for offset of a payment
for which Commerce is the payment
agency is received by the Commerce
Department from another agency (for
example, when a Commerce Department
employee owes a debt to the United
States Department of Education).

(b) Applicability. (1) This Part applies
to the Commerce Department when
collecting a Commerce debt, to persons
who owe Commerce debts, to persons
controlled by or controlling persons
who owe Federal agency debts, and to
Federal agencies requesting offset of a
payment issued by the Commerce
Department as a payment agency
(including salary payments to
Commerce Department employees).

(2) This Part does not apply to tax
debts nor to any debt for which there is
an indication of fraud or
misrepresentation, as described in
§900.3 of the FCCS, unless the debt is
returned by the Department of Justice to
the Commerce Department for handling.

(3) Nothing in this Part precludes
collection or disposition of any debt
under statutes and regulations other
than those described in this Part. See,
for example, 5 U.S.C. 5705,
Advancements and Deductions, which
authorizes Commerce entities to recover

travel advances by offset of up to 100%
of a Federal employee’s accrued pay.
See, also, 5 U.S.C. 4108, governing the
collection of training expenses. To the
extent that the provisions of laws, other
regulations, and Commerce Department
enforcement policies differ from the
provisions of this Part, those provisions
of law, other regulations, and Commerce
Department enforcement policies apply
to the remission or mitigation of fines,
penalties, and forfeitures, and to debts
arising under the tariff laws of the
United States, rather than the provisions
of this Part.

(c) Additional policies and
procedures. Commerce entities may, but
are not required to, promulgate
additional policies and procedures
consistent with this Part, the FCCS, and
other applicable Federal law, policies,
and procedures, subject to the approval
of Deputy Chief Financial Officer.

(d) Duplication not required. Nothing
in this Part requires a Commerce entity
to duplicate notices or administrative
proceedings required by contract, this
Part, or other laws or regulations,
including but not limited to those
required by financial assistance awards
such as grants, cooperative agreements,
loans or loan guarantees.

(e) Use of multiple collection
remedies allowed. Commerce entities
and other Federal agencies may
simultaneously use multiple collection
remedies to collect a debt, except as
prohibited by law. This Part is intended
to promote aggressive debt collection,
using for each debt all available and
appropriate collection remedies. These
remedies are not listed in any
prescribed order to provide Commerce
entities with flexibility in determining
which remedies will be most efficient in
collecting the particular debt.

(f) All citations in this Part, such as
to statutes, regulations and the
Department of Commerce Credit and
Debt Management Operating Procedures
Handbook, are intended to be references
to cited sources as each currently stands
and as each may be amended from time
to time.

§19.3 Do these regulations adopt the
Federal Claims Collection Standards
(FCCS)?

This Part adopts and incorporates all
provisions of the FCCS. This Part also
supplements the FCCS by prescribing
procedures consistent with the FCCS, as
necessary and appropriate for
Commerce Department operations.

Subpart B—Procedures to Collect
Commerce Debts

§19.4 What notice will Commerce entities
send to a debtor when collecting a
Commerce debt?

(a) Notice requirements. Commerce
entities shall aggressively collect
Commerce debts. Commerce entities
shall promptly send at least one written
notice to a debtor informing the debtor
of the consequences of failing to pay or
otherwise resolve a Commerce debt. The
notice(s) shall be sent to the debtor at
the most current address of the debtor
in the records of the Commerce entity
collecting the Commerce debt.
Generally, before starting the collection
actions described in §§19.5 and 19.9
through 19.17 of this Part, Commerce
entities will send no more than two
written notices to the debtor. The
notice(s) explain why the Commerce
debt is owed, the amount of the
Commerce debt, how a debtor may pay
the Commerce debt or make alternate
repayment arrangements, how a debtor
may review non-privileged documents
related to the Commerce debt, how a
debtor may dispute the Commerce debt,
the collection remedies available to
Commerce entities if the debtor refuses
or otherwise fails to pay the Commerce
debt, and other consequences to the
debtor if the Commerce debt is not paid.
Except as otherwise provided in
paragraph (b) of this section, the written
notice(s) shall explain to the debtor:

(1) The nature and amount of the
Commerce debt, and the facts giving rise
to the Commerce debt;

(2) How interest, penalties, and
administrative costs are added to the
Commerce debt, the date by which
payment should be made to avoid such
charges, and that such assessments must
be made unless excused in accordance
with 31 CFR 901.9 (see § 19.5 of this
Part);

(3) The date by which payment
should be made to avoid the enforced
collection actions described in
paragraph (a)(6) of this section;

(4) The Commerce entity’s willingness
to discuss alternative payment
arrangements and how the debtor may
enter into a written agreement to repay
the Commerce debt under terms
acceptable to the Commerce entity (see
§19.6 of this Part);

(5) The name, address, and telephone
number of a contact person or office
within the Commerce entity;

(6) The Commerce entity’s intention
to enforce collection by taking one or
more of the following actions if the
debtor fails to pay or otherwise resolve
the Commerce debt:
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(i) Offset. Offset the debtor’s Federal
payments, including income tax
refunds, salary, certain benefit payments
(such as Social Security), retirement,
vendor, travel reimbursements and
advances, and other Federal payments
(see §§19.10 through 19.12 of this Part);

(ii) Private collection agency. Refer
the Commerce debt to a private
collection agency (see § 19.15 of this
Part);

(iii) Credit bureau reporting. Report
the Commerce debt to a credit bureau
(see §19.14 of this Part);

(iv) Administrative wage garnishment.
Garnish the individual debtor’s wages
through administrative wage
garnishment (see § 19.13 of this Part);

(v) Litigation. Refer the Commerce
debt to the Department of Justice to
initiate litigation to collect the
Commerce debt (see §19.16 of this Part);

(vi) Treasury Department’s Financial
Management Service. Refer the
Commerce debt to the Financial
Management Service for collection (see
§19.9 of this Part);

(7) That Commerce debts over 180
days delinquent must be referred to the
Financial Management Service for the
collection actions described in
paragraph (a)(6) of this section (see
§19.9 of this Part);

(8) How the debtor may inspect and
copy non-privileged records related to
the Commerce debt;

(9) How the debtor may request a
review of the Commerce entity’s
determination that the debtor owes a
Commerce debt and present evidence
that the Commerce debt is not
delinquent or legally enforceable (see
§§19.10(c) and 19.11(c) of this Part);

(10) How a debtor who is an
individual may request a hearing if the
Commerce entity intends to garnish the
debtor’s private sector (i.e., non-Federal)
wages (see § 19.13(a) of this Part),
including:

(i) The method and time period for
requesting a hearing;

(ii) That a request for a hearing, timely
filed on or before the 15th business day
following the date of the mailing of the
notice, will stay the commencement of
administrative wage garnishment, but
not other collection procedures; and

(iii) The name and address of the
office to which the request for a hearing
should be sent.

(11) How a debtor who is an
individual and a Federal employee
subject to Federal salary offset may
request a hearing (see § 19.12(e) of this
Part), including:

(i) The method and time period for
requesting a hearing;

(ii) That a request for a hearing, timely
filed on or before the 15th day following

receipt of the notice, will stay the
commencement of salary offset, but not
other collection procedures;

(iii) The name and address of the
office to which the request for a hearing
should be sent;

(iv) That the Commerce entity will
refer the Commerce debt to the debtor’s
employing agency or to the Financial
Management Service to implement
salary offset, unless the employee files
a timely request for a hearing;

(v) That a final decision on the
hearing, if requested, will be issued at
the earliest practical date, but not later
than 60 days after the filing of the
request for a hearing, unless the
employee requests and the hearing
official grants a delay in the
proceedings;

(vi) That any knowingly false or
frivolous statements, representations, or
evidence may subject the Federal
employee to penalties under the False
Claims Act (31 U.S.C. 3729-3731) or
other applicable statutory authority, and
criminal penalties under 18 U.S.C. 286,
287, 1001, and 1002, or other applicable
statutory authority;

(vii) That unless prohibited by
contract or statute, amounts paid on or
deducted for the Commerce debt which
are later waived or found not owed to
the United States will be promptly
refunded to the employee; and

(viii) That proceedings with respect to
such Commerce debt are governed by 5
U.S.C. 5514 and 31 U.S.C. 3716.

(12) How the debtor may request a
waiver of the Commerce debt, if
applicable. See, for example, § 19.5 and
§19.12(f) of this Part.

(13) How the debtor’s spouse may
claim his or her share of a joint income
tax refund by filing Form 8379 with the
Internal Revenue Service (see http://
WWW.Irs.gov);

(14) How the debtor may exercise
other rights and remedies, if any,
available to the debtor under
programmatic statutory or regulatory
authority under which the Commerce
debt arose.

(15) That certain debtors and, if
applicable, persons controlled by or
controlling such debtors, may be
ineligible for Federal Government loans,
guaranties and insurance, grants,
cooperative agreements or other sources
of Federal funds (see 28 U.S.C. 3201(e);
31 U.S.C. 3720B, 31 CFR 285.13, and
§19.17(a) of this Part);

(16) If applicable, the Commerce
entity’s intention to deny, suspend or
revoke licenses, permits or privileges
(see §19.17(b) of this Part); and

(17) That the debtor should advise the
Commerce entity of a bankruptcy
proceeding of the debtor or another

person liable for the Commerce debt
being collected.

(b) Exceptions to notice requirements.
A Commerce entity may omit from a
notice to a debtor one or more of the
provisions contained in paragraphs
(a)(6) through (a)(17) of this section if
the Commerce entity, in consultation
with its legal counsel, determines that
any provision is not legally required
given the collection remedies to be
applied to a particular Commerce debt.

(c) Respond to debtors; comply with
FCCS. Commerce entities should
respond promptly to communications
from debtors and comply with other
FCCS provisions applicable to the
administrative collection of debts. See
31 CFR part 901.

§19.5 How will Commerce entities add
interest, penalty charges, and
administrative costs to a Commerce debt?

(a) Assessment and notice. Commerce
entities shall assess interest, penalties
and administrative costs on Commerce
debts in accordance with the provisions
of 31 U.S.C. 3717 and 31 CFR 901.9.
Interest shall be charged in accordance
with the requirements of 31 U.S.C.
3717(a). Penalties shall accrue at a rate
of not more than 6% per year or such
other higher rate as authorized by law.
Administrative costs, that is, the costs of
processing and handling a delinquent
debt, shall be determined by the
Commerce entity collecting the debt, as
directed by the Office of the Deputy
Chief Financial Officer. Commerce
entities may have additional policies
regarding how interest, penalties, and
administrative costs are assessed on
particular types of debts, subject to the
approval of the Deputy Chief Financial
Officer. Commerce entities are required
to explain in the notice to the debtor
described in § 19.4 of this Part how
interest, penalties, costs, and other
charges are assessed, unless the
requirements are included in a contract
or other legally binding agreement.

(b) Waiver of interest, penalties, and
administrative costs. Unless otherwise
required by law or contract, Commerce
entities may not charge interest if the
amount due on the Commerce debt is
paid within 30 days after the date from
which the interest accrues. See 31
U.S.C. 3717(d). Commerce entities may
waive interest, penalties, and
administrative costs, or any portion
thereof, when it would be against equity
and good conscience or not in the
United States’ best interest to collect
such charges, in accordance with
Commerce guidelines for such waivers.
Legal counsel approval to waive such
charges is required. See Department of
Commerce Credit and Debt Management
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Operating Standards and Procedures
Handbook (currently at http://
www.osec.doc.gov/ofm/credit/
cover.htm).

(c) Accrual during suspension of debt
collection. In most cases, interest,
penalties and administrative costs will
continue to accrue during any period
when collection has been suspended for
any reason (for example, when the
debtor has requested a hearing).
Commerce entities may suspend accrual
of any or all of these charges when
accrual would be against equity and
good conscience or not in the United
States’ best interest, in accordance with
Commerce guidelines for such waivers.
See Department of Commerce Credit
and Debt Management Operating
Standards and Procedures Handbook
(currently at http://www.osec.doc.gov/
ofm/credit/cover.htm).

§19.6 When will Commerce entities allow
a debtor to pay a Commerce debt in
installments instead of one lump sum?

If a debtor is financially unable to pay
the Commerce debt in one lump sum, a
Commerce entity may accept payment
of a Commerce debt in regular
installments, in accordance with the
provisions of 31 CFR 901.8 and the
Commerce entity’s policies and
procedures.

§19.7 When will Commerce entities
compromise a Commerce debt?

If a Commerce entity cannot collect
the full amount of a Commerce debt, the
Commerce entity may compromise the
Commerce debt in accordance with the
provisions of 31 CFR part 902 and the
Commerce entity’s policies and
procedures. Legal counsel approval to
compromise a Commerce debt is
required as described in Department of
Commerce Credit and Debt Management
Operating Standards and Procedures
Handbook (currently at http://
www.osec.doc.gov/ofm/credit/
cover.htm).

§19.8 When will Commerce entities
suspend or terminate debt collection on a
Commerce debt?

If, after pursuing all appropriate
means of collection, a Commerce entity
determines that a Commerce debt is
uncollectible, the Commerce entity may
suspend or terminate debt collection
activity in accordance with the
provisions of 31 CFR part 903 and the
Commerce entity’s policies and
procedures. Legal counsel approval to
suspend or terminate collection on a
Commerce debt is required as described
in Department of Commerce Credit and
Debt Management Operating Standards
and Procedures Handbook (currently at
http://www.osec.doc.gov/ofm/credit/

cover.htm). Termination of debt
collection activity by a Commerce entity
does not discharge the indebtedness.

§19.9 When will Commerce entities
transfer a Commerce debt to the Treasury
Department’s Financial Management
Service for collection?

(a) Commerce entities will transfer
any Commerce debt that is more than
180 days delinquent to the Financial
Management Service for debt collection
services, a process known as ““cross-
servicing.” See 31 U.S.C. 3711(g) and 31
CFR 285.12. Commerce entities may
transfer Commerce debts delinquent 180
days or less to the Financial
Management Service in accordance with
the procedures described in 31 CFR
285.12. The Financial Management
Service takes appropriate action to
collect or compromise the transferred
Commerce debt, or to suspend or
terminate collection action thereon, in
accordance with the statutory and
regulatory requirements and authorities
applicable to the Commerce debt and
the collection action to be taken. See 31
CFR 285.12(b) and 285.12(c)(2).
Appropriate action can include, but is
not limited to, contact with the debtor,
referral of the Commerce debt to the
Treasury Offset Program, private
collection agencies or the Department of
Justice, reporting of the Commerce debt
to credit bureaus, and administrative
wage garnishment.

(b) At least sixty (60) days prior to
transferring a Commerce debt to the
Financial Management Service,
Commerce entities will send notice to
the debtor as required by § 19.4 of this
Part. Commerce entities will certify to
the Financial Management Service, in
writing, that the Commerce debt is
valid, delinquent, legally enforceable,
and that there are no legal bars to
collection. In addition, Commerce
entities will certify their compliance
with all applicable due process and
other requirements as described in this
Part and other Federal laws. See 31 CFR
285.12(i) regarding the certification
requirement.

(c) As part of its debt collection
process, the Financial Management
Service uses the Treasury Offset
Program to collect Commerce debts by
administrative and tax refund offset. See
31 CFR 285.12(g). The Treasury Offset
Program is a centralized offset program
administered by the Financial
Management Service to collect
delinquent debts owed to Federal
agencies and states (including past-due
child support). Under the Treasury
Offset Program, before a Federal
payment is disbursed, the Financial
Management Service compares the

name and taxpayer identification
number (TIN) of the payee with the
names and TINs of debtors that have
been submitted by Federal agencies and
states to the Treasury Offset Program
database. If there is a match, the
Financial Management Service (or, in
some cases, another Federal disbursing
agency) offsets all or a portion of the
Federal payment, disburses any
remaining payment to the payee, and
pays the offset amount to the creditor
agency. Federal payments eligible for
offset include, but are not limited to,
income tax refunds, salary, travel
advances and reimbursements,
retirement and vendor payments, and
Social Security and other benefit
payments.

§19.10 How will Commerce entities use
administrative offset (offset of non-tax
Federal payments) to collect a Commerce
debt?

(a) Centralized administrative offset
through the Treasury Offset Program. (1)
In most cases, the Financial
Management Service uses the Treasury
Offset Program to collect Commerce
debts by the offset of Federal payments.
See § 19.9(c) of this Part. If not already
transferred to the Financial Management
Service under § 19.9 of this Part,
Commerce entities will refer Commerce
debt over 180 days delinquent to the
Treasury Offset Program for collection
by centralized administrative offset. See
31 U.S.C. 3716(c)(6); 31 CFR part 285,
subpart A; and 31 CFR 901.3(b).
Commerce entities may refer to the
Treasury Offset Program for offset any
Commerce debt that has been
delinquent for 180 days or less.

(2) At least sixty (60) days prior to
referring a Commerce debt to the
Treasury Offset Program, in accordance
with paragraph (a)(1) of this section,
Commerce entities will send notice to
the debtor in accordance with the
requirements of § 19.4 of this Part.
Commerce entities will certify to the
Financial Management Service, in
writing, that the Commerce debt is
valid, delinquent, legally enforceable,
and that there are no legal bars to
collection by offset. In addition,
Commerce entities will certify their
compliance with the requirements
described in this Part.

(b) Non-centralized administrative
offset for Commerce debts. (1) When
centralized administrative offset
through the Treasury Offset Program is
not available or appropriate, Commerce
entities may collect past-due, legally
enforceable Commerce debts through
non-centralized administrative offset.
See 31 CFR 901.3(c). In these cases,
Commerce entities may offset a payment
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internally or make an offset request
directly to a Federal payment agency. If
the Federal payment agency is another
Commerce entity, the Commerce entity
making the request shall do so through
the Deputy Chief Financial Officer as
described in § 19.20(c) of this Part.

(2) At least thirty (30) days prior to
offsetting a payment internally or
requesting a Federal payment agency to
offset a payment, Commerce entities
will send notice to the debtor in
accordance with the requirements of
§19.4 of this Part. When referring a
Commerce debt for offset under this
paragraph (b), Commerce entities
making the request will certify, in
writing, that the Commerce debt is
valid, delinquent, legally enforceable,
and that there are no legal bars to
collection by offset. In addition,
Commerce entities will certify their
compliance with these regulations
concerning administrative offset. See 31
CFR 901.3(c)(2)(ii).

(c) Administrative review. The notice
described in § 19.4 of this Part shall
explain to the debtor how to request an
administrative review of a Commerce
entity’s determination that the debtor
owes a Commerce debt and how to
present evidence that the Commerce
debt is not delinquent or legally
enforceable. In addition to challenging
the existence and amount of the
Commerce debt, the debtor may seek a
review of the terms of repayment. In
most cases, Commerce entities will
provide the debtor with a “paper
hearing” based upon a review of the
written record, including
documentation provided by the debtor.
Commerce entities shall provide the
debtor with a reasonable opportunity for
an oral hearing when the debtor
requests reconsideration of the
Commerce debt and the Commerce
entity determines that the question of
the indebtedness cannot be resolved by
review of the documentary evidence, for
example, when the validity of the
Commerce debt turns on an issue of
credibility or veracity. Unless otherwise
required by law, an oral hearing under
this section is not required to be a
formal evidentiary hearing, although
Commerce entities should carefully
document all significant matters
discussed at the hearing. Commerce
entities may suspend collection through
administrative offset and/or other
collection actions pending the
resolution of a debtor’s dispute.

(d) Procedures for expedited offset.
Under the circumstances described in
31 CFR 901.3(b)(4)(iii), Commerce
entities may effect an offset against a
payment to be made to the debtor prior
to sending a notice to the debtor, as

described in § 19.4 of this Part, or
completing the procedures described in
paragraph (b)(2) and (c) of this section.
Commerce entities shall give the debtor
notice and an opportunity for review as
soon as practicable and promptly refund
any money ultimately found not to have
been owed to the Government. Legal
counsel approval to effect such pre-
notice offset is required as described in
Department of Commerce Credit and
Debt Management Operating Standards
and Procedures Handbook (currently at
http://www.osec.doc.gov/ofm/credit/
cover.htm).

§19.11 How will Commerce entities use
tax refund offset to collect a Commerce
debt?

(a) Tax refund offset. In most cases,
the Financial Management Service uses
the Treasury Offset Program to collect
Commerce debts by the offset of tax
refunds and other Federal payments.
See § 19.9(c) of this Part. If not already
transferred to the Financial Management
Service under § 19.9 of this Part,
Commerce entities will refer to the
Treasury Offset Program any past-due,
legally enforceable Commerce debt for
collection by tax refund offset. See 26
U.S.C. 6402(d), 31 U.S.C. 3720A and 31
CFR 285.2.

(b) Notice. At least sixty (60) days
prior to referring a Commerce debt to
the Treasury Offset Program, Commerce
entities will send notice to the debtor in
accordance with the requirements of
§19.4 of this Part. Commerce entities
will certify to the Financial
Management Service’s Treasury Offset
Program, in writing, that the Commerce
debt is past due and legally enforceable
in the amount submitted and that the
Commerce entities have made
reasonable efforts to obtain payment of
the Commerce debt as described in 31
CFR 285.2(d). In addition, Commerce
entities will certify their compliance
with all applicable due process and
other requirements described in this
Part and other Federal laws. See 31
U.S.C. 3720A(b) and 31 CFR 285.2.

(c) Administrative review. The notice
described in § 19.4 of this Part shall
provide the debtor with at least 60 days
prior to the initiation of tax refund offset
to request an administrative review as
described in § 19.10(c) of this Part.
Commerce entities may suspend
collection through tax refund offset and/
or other collection actions pending the
resolution of the debtor’s dispute.

§19.12 How will Commerce entities offset
a Federal employee’s salary to collect a
Commerce debt?

(a) Federal salary offset. (1) Salary
offset is used to collect debts owed to

the United States by Commerce
Department and other Federal
employees. If a Federal employee owes
a Commerce debt, Commerce entities
may offset the employee’s Federal salary
to collect the Commerce debt in the
manner described in this section. For
information on how a Federal agency
other than a Commerce entity may
collect debt from the salary of a
Commerce Department employee, see
§§19.20 and 19.21, subpart C, of this
Part.

(2) Nothing in this Part requires a
Commerce entity to collect a Commerce
debt in accordance with the provisions
of this section if Federal law allows
otherwise. See, for example, 5 U.S.C.
5705 (travel advances not used for
allowable travel expenses are
recoverable from the employee or his
estate by setoff against accrued pay and
other means) and 5 U.S.C. 4108
(recovery of training expenses).

(3) Commerce entities may use the
administrative wage garnishment
procedure described in § 19.13 of this
Part to collect a Commerce debt from an
individual’s non-Federal wages.

(b) Centralized salary offset through
the Treasury Offset Program. As
described in § 19.9(a) of this Part,
Commerce entities will refer Commerce
debts to the Financial Management
Service for collection by administrative
offset, including salary offset, through
the Treasury Offset Program. When
possible, Commerce entities should
attempt salary offset through the
Treasury Offset Program before applying
the procedures in paragraph (c) of this
section. See 5 CFR 550.1108 and
550.1109.

(c) Non-centralized salary offset for
Commerce debts. When centralized
salary offset through the Treasury Offset
Program is not available or appropriate,
Commerce entities may collect
delinquent Commerce debts through
non-centralized salary offset. See 5 CFR
550.1109. In these cases, Commerce
entities may offset a payment internally
or make a request directly to a Federal
payment agency to offset a salary
payment to collect a delinquent
Commerce debt owed by a Federal
employee. If the Federal payment
agency is another Commerce entity, the
Commerce entity making the request
shall do so through the Deputy Chief
Financial Officer as described in
§ 19.20(c) of this Part. At least thirty (30)
days prior to offsetting internally or
requesting a Federal agency to offset a
salary payment, Commerce entities will
send notice to the debtor in accordance
with the requirements of § 19.4 of this
Part. When referring a Commerce debt
for offset, Commerce entities will certify
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to the payment agency, in writing, that
the Commerce debt is valid, delinquent
and legally enforceable in the amount
stated, and there are no legal bars to
collection by salary offset. In addition,
Commerce entities will certify that all
due process and other prerequisites to
salary offset have been met. See 5 U.S.C.
5514, 31 U.S.C. 3716(a), and this section
for a description of the due process and
other prerequisites for salary offset.

(d) When prior notice not required.
Commerce entities are not required to
provide prior notice to an employee
when the following adjustments are
made by a Commerce entity to a
Commerce employee’s pay:

(1) Any adjustment to pay arising out
of any employee’s election of coverage
or a change in coverage under a Federal
benefits program requiring periodic
deductions from pay, if the amount to
be recovered was accumulated over four
pay periods or less;

(2) A routine intra-agency adjustment
of pay that is made to correct an
overpayment of pay attributable to
clerical or administrative errors or
delays in processing pay documents, if
the overpayment occurred within the
four pay periods preceding the
adjustment, and, at the time of such
adjustment, or as soon thereafter as
practical, the individual is provided
written notice of the nature and the
amount of the adjustment and point of
contact for contesting such adjustment;
or

(3) Any adjustment to collect a
Commerce debt amounting to $50 or
less, if, at the time of such adjustment,
or as soon thereafter as practical, the
individual is provided written notice of
the nature and the amount of the
adjustment and a point of contact for
contesting such adjustment.

(e) Hearing procedures—(1) Request
for a hearing. A Federal employee who
has received a notice that his or her
Commerce debt will be collected by
means of salary offset may request a
hearing concerning the existence or
amount of the Commerce debt. The
Federal employee also may request a
hearing concerning the amount
proposed to be deducted from the
employee’s pay each pay period. The
employee must send any request for
hearing, in writing, to the office
designated in the notice described in
§19.4. See §19.4(a)(11). The request
must be received by the designated
office on or before the 15th day
following the employee’s receipt of the
notice. The employee must sign the
request and specify whether an oral or
paper hearing is requested. If an oral
hearing is requested, the employee must
explain why the matter cannot be

resolved by review of the documentary
evidence alone. All travel expenses
incurred by the Federal employee in
connection with an in-person hearing
will be borne by the employee. See 31
CFR 901.3(a)(7).

(2) Failure to submit timely request for
hearing. If the employee fails to submit
a request for hearing within the time
period described in paragraph (e)(1) of
this section, the employee will have
waived the right to a hearing, and salary
offset may be initiated. However,
Commerce entities should accept a late
request for hearing if the employee can
show that the late request was the result
of circumstances beyond the employee’s
control or because of a failure to receive
actual notice of the filing deadline.

(3) Hearing official. Commerce
entities must obtain the services of a
hearing official who is not under the
supervision or control of the Secretary.
Commerce entities may contact the
Deputy Chief Financial Officer as
described in § 19.20(c) of this Part or an
agent of any Commerce agency
designated in Appendix A to 5 CFR part
581 (List of Agents Designated to Accept
Legal Process) to request a hearing
official.

(4) Notice of hearing. After the
employee requests a hearing, the
designated hearing official shall inform
the employee of the form of the hearing
to be provided. For oral hearings, the
notice shall set forth the date, time and
location of the hearing. For paper
hearings, the notice shall notify the
employee of the date by which he or she
should submit written arguments to the
designated hearing official. The hearing
official shall give the employee
reasonable time to submit
documentation in support of the
employee’s position. The hearing
official shall schedule a new hearing
date if requested by both parties. The
hearing official shall give both parties
reasonable notice of the time and place
of a rescheduled hearing.

(5) Oral hearing. The hearing official
will conduct an oral hearing if he or she
determines that the matter cannot be
resolved by review of documentary
evidence alone (for example, when an
issue of credibility or veracity is
involved). The hearing need not take the
form of an evidentiary hearing, but may
be conducted in a manner determined
by the hearing official, including but not
limited to:

(i) Informal conferences with the
hearing official, in which the employee
and agency representative will be given
full opportunity to present evidence,
witnesses and argument;

(ii) Informal meetings with an
interview of the employee by the
hearing official; or

(iii) Formal written submissions, with
an opportunity for oral presentation.

(6) Paper hearing. If the hearing
official determines that an oral hearing
is not necessary, he or she will make the
determination based upon a review of
the available written record, including
any documentation submitted by the
employee in support of his or her
position. See 31 CFR 901.3(a)(7).

(7) Failure to appear or submit
documentary evidence. In the absence of
good cause shown (for example,
excused illness), if the employee fails to
appear at an oral hearing or fails to
submit documentary evidence as
required for a paper hearing, the
employee will have waived the right to
a hearing, and salary offset may be
initiated. Further, the employee will
have been deemed to admit the
existence and amount of the Commerce
debt as described in the notice of intent
to offset. If the Commerce entity
representative fails to appear at an oral
hearing, the hearing official shall
proceed with the hearing as scheduled,
and make his or her determination
based upon the oral testimony presented
and the documentary evidence
submitted by both parties.

(8) Burden of proof. Commerce
entities will have the initial burden to
prove the existence and amount of the
Commerce debt. Thereafter, if the
employee disputes the existence or
amount of the Commerce debt, the
employee must prove by a
preponderance of the evidence that no
such Commerce debt exists or that the
amount of the Commerce debt is
incorrect. In addition, the employee
may present evidence that the proposed
terms of the repayment schedule are
unlawful, would cause a financial
hardship to the employee, or that
collection of the Commerce debt may
not be pursued due to operation of law.

(9) Record. The hearing official shall
maintain a summary record of any
hearing provided by this Part. Witnesses
will testify under oath or affirmation in
oral hearings. See 31 CFR 901.3(a)(7).

(10) Date of decision. The hearing
official shall issue a written opinion
stating his or her decision, based upon
documentary evidence and information
developed at the hearing, as soon as
practicable after the hearing, but not
later than 60 days after the date on
which the request for hearing was
received by the Commerce entity. If the
employee requests a delay in the
proceedings, the deadline for the
decision may be postponed by the
number of days by which the hearing
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was postponed. When a decision is not
timely rendered, the Commerce entity
shall waive interest and penalties
applied to the Commerce debt for the
period beginning with the date the
decision is due and ending on the date
the decision is issued.

(11) Content of decision. The written
decision shall include:

(i) A statement of the facts presented
to support the origin, nature, and
amount of the Commerce debt;

(ii) The hearing official’s findings,
analysis, and conclusions; and

(iii) The terms of any repayment
schedules, if applicable.

(12) Final agency action. The hearing
official’s decision shall be final.

(f) Waiver not precluded. Nothing in
this Part precludes an employee from
requesting waiver of an overpayment
under 5 U.S.C. 5584 or 8346(b), 10
U.S.C. 2774, 32 U.S.C. 716, or other
statutory authority. Commerce entities
may grant such waivers when it would
be against equity and good conscience
or not in the United States’ best interest
to collect such Commerce debts, in
accordance with those authorities, 5
CFR 550.1102(b)(2), and Commerce
policies and procedures. See
Department of Commerce Credit and
Debt Management Operating Standards
and Procedures Handbook (currently at
http://www.osec.doc.gov/ofm/credit/
cover.htm).

(g) Salary offset process—(1)
Determination of disposable pay. The
Deputy Chief Financial Officer will
consult with the appropriate Commerce
entity payroll office to determine the
amount of a Commerce Department
employee’s disposable pay (as defined
in §19.1 of this Part) and will
implement salary offset when requested
to do so by a Commerce entity, as
described in paragraph (c) of this
section, or another agency, as described
in § 19.20 of this Part. If the debtor is
not employed by the Commerce
Department, the agency employing the
debtor will determine the amount of the
employee’s disposable pay and will
implement salary offset upon request.

(2) When salary offset begins.
Deductions shall begin within three
official pay periods following receipt of
the creditor agency’s request for offset.

(3) Amount of salary offset. The
amount to be offset from each salary
payment will be up to 15 percent of a
debtor’s disposable pay, as follows:

(i) If the amount of the Commerce
debt is equal to or less than 15 percent
of the disposable pay, such Commerce
debt generally will be collected in one
lump sum payment;

(i1) Installment deductions will be
made over a period of no greater than

the anticipated period of employment.
An installment deduction will not
exceed 15 percent of the disposable pay
from which the deduction is made
unless the employee has agreed in
writing to the deduction of a greater
amount or the creditor agency has
determined that smaller deductions are
appropriate based on the employee’s
ability to pay.

(4) Final salary payment. After the
employee has separated either
voluntarily or involuntarily from the
payment agency, the payment agency
may make a lump sum deduction
exceeding 15 percent of disposable pay
from any final salary or other payments
pursuant to 31 U.S.C. 3716 in order to
satisfy a Commerce debt.

(h) Payment agency’s responsibilities.
(1) As required by 5 CFR 550.1109, if
the employee separates from the
payment agency from which a
Commerce entity has requested salary
offset, the payment agency must certify
the total amount of its collection and
notify the Commerce entity and the
employee of the amounts collected. If
the payment agency is aware that the
employee is entitled to payments from
the Civil Service Retirement Fund and
Disability Fund, the Federal Employee
Retirement System, or other similar
payments, it must provide written
notification to the payment agency
responsible for making such payments
that the debtor owes a Commerce debt,
the amount of the Commerce debt, and
that the Commerce entity has complied
with the provisions of this section.
Commerce entities must submit a
properly certified claim to the new
payment agency before the collection
can be made.

(2) If the employee is already
separated from employment and all
payments due from his or her former
payment agency have been made,
Commerce entities may request that
money due and payable to the employee
from the Civil Service Retirement Fund
and Disability Fund, the Federal
Employee Retirement System, or other
similar funds, be administratively offset
to collect the Commerce debt. Generally,
Commerce entities will collect such
monies through the Treasury Offset
Program as described in § 19.9(c) of this
Part.

(3) When an employee transfers to
another agency, Commerce entities
should resume collection with the
employee’s new payment agency in
order to continue salary offset.

§19.13 How will Commerce entities use
administrative wage garnishment to collect
a Commerce debt from a debtor’s wages?

(a) Commerce entities are authorized
to collect Commerce debts from an
individual debtor’s wages by means of
administrative wage garnishment in
accordance with the requirements of 31
U.S.C. 3720D and 31 CFR 285.11. This
Part adopts and incorporates all of the
provisions of 31 CFR 285.11 concerning
administrative wage garnishment,
including the hearing procedures
described in 31 CFR 285.11(f).
Commerce entities may use
administrative wage garnishment to
collect a delinquent Commerce debt
unless the debtor is making timely
payments under an agreement to pay the
Commerce debt in installments (see
§ 19.6 of this Part). At least thirty (30)
days prior to initiating an administrative
wage garnishment, Commerce entities
will send notice to the debtor in
accordance with the requirements of
§ 19.4 of this Part, including the
requirements of § 19.4(a)(10) of this Part.
For Commerce debts referred to the
Financial Management Service under
§19.9 of this Part, Commerce entities
may authorize the Financial
Management Service to send a notice
informing the debtor that administrative
wage garnishment will be initiated and
how the debtor may request a hearing as
described in § 19.4(a)(10) of this Part. If
a debtor makes a timely request for a
hearing, administrative wage
garnishment will not begin until a
hearing is held and a decision is sent to
the debtor. See 31 CFR 285.11(f)(4).
Even if a debtor’s hearing request is not
timely, Commerce entities may suspend
collection by administrative wage
garnishment in accordance with the
provisions of 31 CFR 285.11(f)(5). All
travel expenses incurred by the debtor
in connection with an in-person hearing
will be borne by the debtor.

(b) This section does not apply to
Federal salary offset, the process by
which Commerce entities collect
Commerce debts from the salaries of
Federal employees (see § 19.12 of this
Part).

§19.14 How will Commerce entities report
Commerce debts to credit bureaus?
Commerce entities shall report
delinquent Commerce debts to credit
bureaus in accordance with the
provisions of 31 U.S.C. 3711(e), 31 CFR
901.4, and the Office of Management
and Budget Circular A-129, “Policies
for Federal Credit Programs and Non-tax
Receivables.” For additional
information, see Financial Management
Service’s “Guide to the Federal Credit
Bureau Program,” which currently may
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be found at http://www.fms.treas.gov/
debt. At least sixty (60) days prior to
reporting a delinquent Commerce debt
to a consumer reporting agency,
Commerce entities will send notice to
the debtor in accordance with the
requirements of § 19.4 of this Part.
Commerce entities may authorize the
Financial Management Service to report
to credit bureaus those delinquent
Commerce debts that have been
transferred to the Financial Management
Service under § 19.9 of this Part.

§19.15 How will Commerce entities refer
Commerce debts to private collection
agencies?

Commerce entities will transfer
delinquent Commerce debts to the
Financial Management Service to obtain
debt collection services provided by
private collection agencies. See § 19.9 of
this Part.

§19.16 When will Commerce entities refer
Commerce debts to the Department of
Justice?

(a) Compromise or suspension or
termination of collection activity.
Commerce entities shall refer Commerce
debts having a principal balance over
$100,000, or such higher amount as
authorized by the Attorney General, to
the Department of Justice for approval of
any compromise of a Commerce debt or
suspension or termination of collection
activity. See § § 19.7 and 19.8 of this
Part; 31 CFR 902.1; 31 CFR 903.1.

(b) Litigation. Commerce entities shall
promptly refer to the Department of
Justice for litigation delinquent
Commerce debts on which aggressive
collection activity has been taken in
accordance with this Part and that
should not be compromised, and on
which collection activity should not be
suspended or terminated. See 31 CFR
part 904. Commerce entities may
authorize the Financial Management
Service to refer to the Department of
Justice for litigation those delinquent
Commerce debts that have been
transferred to the Financial Management
Service under § 19.9 of this Part.

§19.17 Will a debtor who owes a
Commerce or other Federal agency debt,
and persons controlled by or controlling
such debtors, be ineligible for Federal loan
assistance, grants, cooperative
agreements, or other sources of Federal
funds or for Federal licenses, permits or
privileges?

(a) Delinquent debtors are ineligible
for and barred from obtaining Federal
loans or loan insurance or guaranties.
As required by 31 U.S.C. 3720B and 31
CFR 901.6, Commerce entities will not
extend financial assistance in the form
of a loan, loan guarantee, or loan

insurance to any person delinquent on
a debt owed to a Federal agency. The
Commerce Department may issue
standards under which the Commerce
Department may determine that persons
controlled by or controlling such
delinquent debtors are similarly
ineligible in accordance with 31 CFR
285.13(c)(2). This prohibition does not
apply to disaster loans. Commerce
entities may extend credit after the
delinquency has been resolved. See 31
CFR 285.13. Waivers of ineligibility may
be granted by the Secretary or designee
on a person by person basis in
accordance with 31 CFR 285.13(g).
However, such authority may not be
delegated below the Deputy Chief
Financial Officer.

(b) A debtor who has a judgment lien
against the debtor’s property for a debt
to the United States is not eligible to
receive grants, loans or funds directly or
indirectly from the United States until
the judgment is paid in full or otherwise
satisfied. This prohibition does not
apply to funds to which the debtor is
entitled as beneficiary. The Commerce
Department may promulgate regulations
to allow for waivers of this ineligibility.
See 28 U.S.C. 3201(e).

(c) Suspension or revocation of
eligibility for licenses, permits, or
privileges. Unless prohibited by law,
Commerce entities with the authority to
do so under the circumstances should
deny, suspend or revoke licenses,
permits, or other privileges for any
inexcusable or willful failure of a debtor
to pay a debt. The Commerce entity
responsible for distributing the licenses,
permits, or other privileges will
establish policies and procedures
governing suspension and revocation for
delinquent debtors. If applicable,
Commerce entities will advise the
debtor in the notice required by § 19.4
of this Part of the Commerce entities’
ability to deny, suspend or revoke
licenses, permits or privileges. See
§19.4(a)(16) of this Part.

(d) To the extent that a person
delinquent on a Commerce debt is not
otherwise barred under § 19.17(a)(c) of
this Part from becoming or remaining a
recipient of a Commerce grant or
cooperative agreement, it is Commerce
policy that no award of Federal funds
shall be made to a Commerce grant or
cooperative agreement applicant who
has an outstanding delinquent
Commerce debt until:

(1) The delinquent Commerce debt is
paid in full,

(2) A negotiated repayment schedule
acceptable to Commerce is established
and at least one payment is received, or

(3) Other arrangements satisfactory to
Commerce are made.

§19.18 How does a debtor request a
special review based on a change in
circumstances such as catastrophic illness,
divorce, death, or disability?

(a) Material change in circumstances.
A debtor who owes a Commerce debt
may, at any time, request a special
review by the applicable Commerce
entity of the amount of any offset,
administrative wage garnishment, or
voluntary payment, based on materially
changed circumstances beyond the
control of the debtor such as, but not
limited to, catastrophic illness, divorce,
death, or disability.

(b) Inability to pay. For purposes of
this section, in determining whether an
involuntary or voluntary payment
would prevent the debtor from meeting
essential subsistence expenses (e.g.,
costs incurred for food, housing,
clothing, transportation, and medical
care), the debtor shall submit a detailed
statement and supporting documents for
the debtor, his or her spouse, and
dependents, indicating:

(1) Income from all sources;
(2) Assets;

(3) Liabilities;

(4) Number of dependents;

(5) Expenses for food, housing,
clothing, and transportation;
(
(

6) Medical expenses;
7) Exceptional expenses, if any; and

(8) Any additional materials and
information that the Commerce entity
may request relating to ability or
inability to pay the amount(s) currently
required.

(c) Alternative payment arrangement.
If the debtor requests a special review
under this section, the debtor shall
submit an alternative proposed payment
schedule and a statement to the
Commerce entity collecting the
Commerce debt, with supporting
documents, showing why the current
offset, garnishment or repayment
schedule imposes an extreme financial
hardship on the debtor. The Commerce
entity will evaluate the statement and
documentation and determine whether
the current offset, garnishment, or
repayment schedule imposes extreme
financial hardship on the debtor. The
Commerce entity shall notify the debtor
in writing of such determination,
including, if appropriate, a revised
offset, garnishment, or payment
schedule. If the special review results in
a revised offset, garnishment, or
repayment schedule, the Commerce
entity will notify the appropriate
Federal agency or other persons about
the new terms.
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§19.19 Will Commerce entities issue a
refund if money is erroneously collected on
a Commerce debt?

Commerce entities shall promptly
refund to a debtor any amount collected
on a Commerce debt when the
Commerce debt is waived or otherwise
found not to be owed to the United
States, or as otherwise required by law.
Refunds under this Part shall not bear
interest unless required by law.

Subpart C—Procedures for Offset of
Commerce Department Payments To
Collect Debts Owed to Other Federal
Agencies

§19.20 How do other Federal agencies use
the offset process to collect debts from
payments issued by a Commerce entity?

(a) Offset of Commerce entity
payments to collect debts owed to other
Federal agencies. (1) In most cases,
Federal agencies submit debts to the
Treasury Offset Program to collect
delinquent debts from payments issued
by Commerce entities and other Federal
agencies, a process known as
“centralized offset.” When centralized
offset is not available or appropriate,
any Federal agency may ask a
Commerce entity (when acting as a
“payment agency”’) to collect a debt
owed to such agency by offsetting funds
payable to a debtor by the Commerce
entity, including salary payments issued
to Commerce entity employees. This
section and § 19.21 of this subpart C
apply when a Federal agency asks a
Commerce entity to offset a payment
issued by the Commerce entity to a
person who owes a debt to the United
States.

(2) This subpart C does not apply to
Commerce debts. See § §19.10 through
19.12 of this Part for offset procedures
applicable to Commerce debts.

(3) This subpart C does not apply to
the collection of non-Commerce debts
through tax refund offset. See 31 CFR
285.2 for tax refund offset procedures.

(b) Administrative offset (including
salary offset); certification. A Commerce
entity will initiate a requested offset
only upon receipt of written
certification from the creditor agency
that the debtor owes the past-due,
legally enforceable debt in the amount
stated, and that the creditor agency has
fully complied with all applicable due
process and other requirements
contained in 31 U.S.C. 3716, 5 U.S.C.
5514, and the creditor agency’s
regulations, as applicable. Offsets will
continue until the debt is paid in full or
otherwise resolved to the satisfaction of
the creditor agency.

(c) Where a creditor agency makes
requests for offset. Requests for offset

under this section shall be sent to the
Department of Commerce, ATTN:
Deputy Chief Financial Officer, 1401
Constitution Avenue, NW., Room 6827,
Washington, DC 20230. The Deputy
Chief Financial Officer will forward the
request to the appropriate Commerce
entity for processing in accordance with
this subpart C.

(d) Incomplete certification. A
Commerce entity will return an
incomplete debt certification to the
creditor agency with notice that the
creditor agency must comply with
paragraph (b) of this section before
action will be taken to collect a debt
from a payment issued by a Commerce
entity.

(e) Review. A Commerce entity is not
authorized to review the merits of the
creditor agency’s determination with
respect to the amount or validity of the
debt certified by the creditor agency.

(f) When Commerce entities will not
comply with offset request. A Commerce
entity will comply with the offset
request of another agency unless the
Commerce entity determines that the
offset would not be in the best interests
of the United States, or would otherwise
be contrary to law.

(g) Multiple debts. When two or more
creditor agencies are seeking offsets
from payments made to the same
person, or when two or more debts are
owed to a single creditor agency, the
Commerce entity that has been asked to
offset the payments may determine the
order in which the debts will be
collected or whether one or more debts
should be collected by offset
simultaneously.

(h) Priority of debts owed to
Commerce entity. For purposes of this
section, debts owed to a Commerce
entity generally take precedence over
debts owed to other agencies. The
Commerce entity that has been asked to
offset the payments may determine
whether to pay debts owed to other
agencies before paying a debt owed to
a Commerce entity. The Commerce
entity that has been asked to offset the
payments will determine the order in
which the debts will be collected based
on the best interests of the United
States.

§19.21 What does a Commerce entity do
upon receipt of a request to offset the
salary of a Commerce entity employee to
collect a debt owed by the employee to
another Federal agency?

(a) Notice to the Commerce employee.
When a Commerce entity receives
proper certification of a debt owed by
one of its employees, the Commerce
entity will begin deductions from the
employee’s pay at the next officially

established pay interval. The Commerce
entity will send a written notice to the
employee indicating that a certified debt
claim has been received from the
creditor agency, the amount of the debt
claimed to be owed by the creditor
agency, the date deductions from salary
will begin, and the amount of such
deductions.

(b) Amount of deductions from
Commerce employee’s salary. The
amount deducted under § 19.20(b) of
this Part will be the lesser of the amount
of the debt certified by the creditor
agency or an amount up to 15% of the
debtor’s disposable pay. Deductions
shall continue until the Commerce
entity knows that the debt is paid in full
or until otherwise instructed by the
creditor agency. Alternatively, the
amount offset may be an amount agreed
upon, in writing, by the debtor and the
creditor agency. See § 19.12(g) (salary
offset process).

(c) When the debtor is no longer
employed by the Commerce entity. (1)
Offset of final and subsequent
payments. If a Commerce entity
employee retires or resigns or if his or
her employment ends before collection
of the debt is complete, the Commerce
entity will continue to offset, under 31
U.S.C. 3716, up to 100% of an
employee’s subsequent payments until
the debt is paid or otherwise resolved.
Such payments include a debtor’s final
salary payment, lump-sum leave
payment, and other payments payable to
the debtor by the Commerce entity. See
31 U.S.C. 3716 and 5 CFR 550.1104(1)
and 550.1104(m).

(2) Notice to the creditor agency. If the
employee is separated from the
Commerce entity before the debt is paid
in full, the Commerce entity will certify
to the creditor agency the total amount
of its collection. If the Commerce entity
is aware that the employee is entitled to
payments from the Civil Service
Retirement and Disability Fund, Federal
Employee Retirement System, or other
similar payments, the Commerce entity
will provide written notice to the
agency making such payments that the
debtor owes a debt (including the
amount) and that the provisions of 5
CFR 550.1109 have been fully complied
with. The creditor agency is responsible
for submitting a certified claim to the
agency responsible for making such
payments before collection may begin.
Generally, creditor agencies will collect
such monies through the Treasury
Offset Program as described in § 19.9(c)
of this Part.

(3) Notice to the debtor. The
Commerce entity will provide to the
debtor a copy of any notices sent to the
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creditor agency under paragraph (c)(2)
of this section.

(d) When the debtor transfers to
another Federal agency—(1) Notice to
the creditor agency. If the debtor
transfers to another Federal agency
before the debt is paid in full, the
Commerce entity will notify the creditor
agency and will certify the total amount
of its collection on the debt. The
Commerce entity will provide a copy of
the certification to the creditor agency.
The creditor agency is responsible for
submitting a certified claim to the
debtor’s new employing agency before
collection may begin.

(2) Notice to the debtor. The
Commerce entity will provide to the
debtor a copy of any notices and
certifications sent to the creditor agency
under paragraph (d)(1) of this section.

(e) Request for hearing official. A
Commerce entity will provide a hearing
official upon the creditor agency’s
request with respect to a Commerce
entity employee. See 5 CFR 550.1107(a).

PART 21—[REMOVED AND
RESERVED]

m 2. Remove and reserve part 21.

PART 22—[REMOVED AND
RESERVED]

m 3. Remove and reserve part 22.

Dated: April 5, 2007.
Lisa Casias,
Deputy Chief Financial Officer and Director
for Financial Management, Department of
Commerce.
[FR Doc. E7-6699 Filed 4-13-07; 8:45 am]
BILLING CODE 3510-FA-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 35 and 37

[Docket Nos. RM05-17-000 and RM05—-25—-
000; Order No. 890]

Preventing Undue Discrimination and
Preference in Transmission Service

Issued April 6, 2007.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final Rule; Notice of Technical
Conferences.

SUMMARY: On February 16, 2007, the
Federal Energy Regulatory Commission
issued Order No. 890, which amended
the regulations and the pro forma open
access transmission tariff (OATT). The
Commission’s staff is convening
technical conferences to review and
discuss the “strawman” proposals

regarding the processes for transmission

planning required by the Final Rule.

DATES: Conference dates:
June 4-7, 2007, Little Rock, Arkansas.
June 13, 2007, Park City, Utah.
June 28-29, 2007, Pittsburgh,
Pennsylvania.

FOR FURTHER INFORMATION CONTACT:

Daniel Hedberg (Technical
Information), Office of Energy Markets
and Reliability, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426,
(202) 502-6243.

W. Mason Emnett (Legal Information),
Office of the General Counsel—Energy
Markets, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 502—6540.

SUPPLEMENTARY INFORMATION:
Notice of Technical Conferences

Take notice that Commission staff
will convene technical conferences on
the following dates in the following
cities to review and discuss the
“strawman’’ proposals regarding
processes for transmission planning
required by the Final Rule issued in this
proceeding on February 16, 2007.1 Staff
expects all transmission providers and/
or regional representatives to participate
in the technical conference for their
particular region, although all interested
persons, including other transmission
providers, are invited to attend each
conference.

Date

Location

Transmission provider participants

June 4-7, 2007 Little Rock, AR

Park City, Utah

Pittsburgh, PA

ference in Park City, Utah.2

Entities located in the states represented in the Southeastern Association of Regu-
latory Utility Commissioners (SEARUC) and entities located in the Southwest
Power Pool footprint, presenting on June 4-5 and 67, respectively.

Entities located within the ColumbiaGrid and Northern Tier Transmission Group
footprints and other northern WECC regions.2

Entities located within the Midwest ISO, PJM, New York ISO, and ISO New Eng-
land footprints and adjacent areas.

Entities located in the West other than those attending the June 13, 2007 con-

A further notice with a detailed
agenda for each conference will be
issued in advance of the conferences. In
the event a transmission provider is
uncertain as to which technical
conference is the appropriate forum for
discussion of its “strawman’’ proposal,
such transmission providers should
contact Commission staff in advance to
discuss the matter.

For further information about these
conferences, please contact:

W. Mason Emnett, Office of the
General Counsel—Energy Markets,
Federal Energy Regulatory Commission,

1 Preventing Undue Discrimination and
Preference in Transmission Service, Order No. 890,

888 First Street, NE., Washington, DC
20426, (202) 502—6461,
Mason.Emnett@ferc.gov.

Daniel Hedberg, Office of Energy
Markets and Reliability, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426,
(202) 502-6243,
Daniel.Hedberg@ferc.gov.

Philis J. Posey,

Acting Secretary.

[FR Doc. E7-7085 Filed 4-13-07; 8:45 am]
BILLING CODE 6717-01-P

72 FR 12266 (March 15, 2007), FERC Stats. & Regs.
{31,241 at P 443 (2007), reh’g pending.

DEPARTMENT OF THE TREASURY

Monetary Offices

31 CFR Part 82

Prohibition on the Exportation,
Melting, or Treatment of 5-Cent and
One-Cent Coins

AGENCY: United States Mint, Treasury.
ACTION: Final Rule.

SUMMARY: To protect the coinage of the
United States, the United States Mint is
adopting a final rule that prohibits the

2 Staff also requests that a representative of
WECC'’s Transmission Expansion Planning Policy
Committee attend these technical conferences.
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exportation, melting, and treatment of 5-
cent and one-cent coins. This rule is
issued pursuant to 31 U.S.C. 5111(d),
which authorizes the Secretary of the
Treasury to prohibit or limit the
exportation, melting, or treatment of
United States coins when the Secretary
decides the prohibition or limitation is
necessary to protect the coinage of the
United States. This rule’s purpose is to
ensure that sufficient quantities of 5-
cent and one-cent coins remain in
circulation to meet the needs of the
United States.

DATES: Effective Date: This final rule is
effective April 16, 2007.

FOR FURTHER INFORMATION CONTACT:
Kristie Bowers, Attorney-Advisor,
United States Mint at (202) 354—7631
(not a toll-free call).

SUPPLEMENTARY INFORMATION:
I. Background

Section 5111(d) of title 31, United
States Code, authorizes the Secretary of
the Treasury to prohibit or limit the
exportation, melting, or treatment of
United States coins when the Secretary
decides the prohibition or limitation is
necessary to protect the coinage of the
United States. In enacting 31 U.S.C.
5111(d), Congress has conferred upon
the Secretary of the Treasury broad
discretion to ensure that he can
effectively carry out his statutory duties
to protect the Nation’s coinage and to
ensure that sufficient quantities of coins
are in circulation to meet the needs of
the United States.

Pursuant to this authority, the
Secretary of the Treasury has
determined that, to protect the coinage
of the United States, it is necessary to
generally prohibit the exportation,
melting, or treatment of 5-cent and one-
cent coins minted and issued by the
United States. The Secretary has made
this determination because the values of
the metal contents of 5-cent and one-
cent coins are in excess of their
respective face values, raising the
likelihood that these coins will be the
subject of recycling and speculation.
The prohibitions contained in this final
rule apply only to 5-cent and one-cent
coins. It is anticipated that this
regulation will be a temporary measure
that will be rescinded once actions are
taken, or conditions change, to abate
concerns that sufficient quantities of 5-
cent and one-cent coins will remain in
circulation to meet the needs of the
United States. The Secretary of the
Treasury has delegated to the Director of
the United States Mint the authority to
issue these regulations and to approve
exceptions by license.

I1. Interim Rule

This final rule is based on the interim
rule published Wednesday, December
20, 2006 (71 FR 76148). The interim rule
sought public comment on the proposed
final rule.

The comment period for the interim
rule ended on January 19, 2007. The
United States Mint received 31
comments from members of the public,
businesses and trade associations.

ITII. Summary of Comments

General Overview

Two commenters fully supported the
regulation. One trade association
supported the regulation as long as its
proposed exception was included in the
final regulation. Three commenters
stated that the regulation should only be
a temporary measure until a solution
could be attained on the underlying
issue. One commenter supported the
regulation as it applies to 5-cent coins,
but opposed the regulation as it applies
to one-cent coins. Eighteen commenters
generally opposed the regulation. Six
commenters did not state whether they
supported or opposed the regulation,
but instead suggested an amendment to
the regulation or proposed a solution to
the underlying issue.

Comments on Eliminating the 5-Cent
Coin or One-Cent Coin and Altering
Their Composition

One bank and three individuals
suggested that the United States
government should eliminate the 5-cent
coin and the one-cent coin as circulating
coinage. The bank stated, “The cost
associated with the creating and
handling of these low denomination
coins far exceeds their value.” Five
commenters suggested that the United
States Mint change the content of the 5-
cent and one-cent coins to less
expensive alloys. Two commenters
suggested that the United States Mint
eliminate the one-cent coin and alter the
composition of the 5-cent coin.
Commenters stated that the United
States government should eliminate
one-cent coins because they “waste
pocket space” and people “throw them
away.” A few of the commenters
suggested that one-cent coins be
eliminated after the 2009 Abraham
Lincoln Bicentennial One-Cent Coin
Redesign, provided for by Title III of the
Presidential $1 Coin Act of 2005, Public
Law 109-145 (Dec. 22, 2005). Two
commenters suggested that existing 5-
cent and one-cent coins be physically
altered; one suggested punching holes
in the center to decrease their melt
value, and the other suggested encasing
them in a ring of metal and increasing

the denomination of the coins. Two
commenters suggested the United States
Mint begin producing a two-cent coin or
a three-cent coin.

The changes suggested by these
comments are outside the scope of the
interim rule, which is limited to
implementation of the Secretary of the
Treasury’s authority under 31 U.S.C.
5111(d) to prohibit the exportation,
melting, or treatment of coins when
necessary to protect the coinage of the
United States. We note, however, that
under Article I, section 8, clause 5, of
the United States Constitution, only
Congress has the power to coin money
and regulate its value. Congress
determines the denominations,
specifications, and design of United
States coins. Under 31 U.S.C. 5112(c),
Congress has delegated to the Secretary
of the Treasury the authority to
“prescribe the weight and the
composition of copper and zinc in the
alloy of the one-cent coin that the
Secretary decides are appropriate when
the Secretary decides that a different
weight and alloy of copper and zinc are
necessary to ensure an adequate supply
of one-cent coins to meet the needs of
the United States.” However, Congress
has not delegated to the Secretary the
authority to alter the composition of the
one-cent coin to a metal, or an alloy of
metals, other than copper and zinc. The
United States Mint has ongoing research
into alternative metals for the Nation’s
coinage. Changing the metal content or
the denomination of United States coins
requires legislation passed by Congress
and approved by the President.

Comments on Increasing the Face Value
Limit on the Exporting Exception for
One-Cent and 5-Cent Coins Carried on
Individual or in Personal Effects

Three commenters suggested that the
aggregate face-value limit on the number
of 5-cent and one-cent coins that can be
exported by an individual carried on his
or her person or in his or her personal
effects should be increased. One of the
commenters gave the example of
Americans crossing the border into
Canada to play “nickel slot” machines
or “penny-ante” poker. The other
commenter pointed out that a person
would not be able to carry on his or her
person one roll containing 5-cent coins
bearing each of the five United States
Mint Westward Journey Nickel Series™
designs without exceeding the $5 face-
value limit, and would have to ship
them out of the country instead.

The aggregate face-value limit
selected for the interim rule was the
same face-value limit used when the
Secretary invoked the standby authority
of 31 U.S.C. 5111(d) for the periods
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1967-1969 and 1974-1978. The United
States Mint recognizes that some 30
years have passed since this authority
was last invoked and, based on the
consumer price index, the $5 limit in
the previous regulations would be
equivalent to about $20 today. However,
the face values of 5-cent coins and one-
cent coins obviously have not changed
over this time period and there is no
evidence to suggest that an average
individual carries any more 5-cent or
one-cent coins in his or her pocket
change today, than in 1974 or 1967.
Accordingly, the United States Mint has
kept the aggregate face-value limit for
the exception provided for in the
current regulation at section 82.2(a)(2) at
$5.
The United States Mint nevertheless
acknowledges the concerns raised by
the commenters. Therefore, the
exception provided for in the current
regulation at section 82.2(a)(2) has been
amended to reasonably accommodate
these concerns by allowing exportation
of 5-cent and one-cent coins having an
aggregate face value of up to $25 when
it is clear that the purpose for exporting
such coins is for legitimate personal
numismatic, amusement, or recreational
use.

Comments on Redeeming or Reclaiming
One-Cent Coins

Two commenters suggested the
United States Mint should redeem
existing 5-cent and one-cent coins and
alter their physical form, as discussed
above. One commenter suggested that
the United States Mint and the Federal
Reserve should encourage the public to
redeem their unused one-cent coins and
pay a small premium over their face
value, and then the United States Mint
could reclaim the pre-1982 copper one-
cent coins for their metal content. One
commenter stated that recycling the 5-
cent and one-cent coins should not be
prohibited because, if the coins are
recycled for their metal content, it
would increase the supply of copper,
nickel and zinc, with the ensuing
market forces resulting in a price
decrease for those metals.

The purpose of this regulation is to
protect 5-cent and one-cent coins in
circulation from being the subject of
recycling and speculation in order to
ensure that sufficient quantities of the
coins remain in circulation to meet the
needs of the United States. This
regulation is not intended to address the
cost and supply of metals used in, or the
specifications for, the production of
future 5-cent and one-cent coins.
Further, the authorizing statute, 31
U.S.C. 5111(d), permits the Secretary of
the Treasury only to prohibit or limit

the exportation, melting, or treatment of
United States coins. It does not
authorize the Secretary to redeem
current United States coin.

Comments on the Constitutionality of
the Regulation

Twelve commenters stated that coins
are the personal property of the holder
and the Department of the Treasury
does not have the authority to regulate
what a person does with his or her own
property. Although it is generally
recognized that money is the property of
its bearer under common law, Congress
has the power to regulate the coins and
currency of the United States pursuant
to its authority under Article I, section
8, clause 5, of the United States
Constitution. For instance, Congress has
relied on that authority to regulate the
use of coins by making it illegal to alter,
deface, or mutilate United States coins
with fraudulent intent, see 18 U.S.C.
331; to debase United States coins with
fraudulent intent, see 18 U.S.C. 332; and
to attach any business or professional
card, notice, or advertisement on any
United States coin, see 18 U.S.C. 475.
There are many other examples of
personal property whose use is
regulated by the Federal government.
These include controlled drugs;
firearms; copyrighted books, electronic
recordings; United States postage
stamps; Federal Reserve notes; and
uniforms and service medals of the
Armed Forces. Such regulations are
generally enacted to protect competing
ownership interests in the same
property, to protect the health and
safety of the public, or to protect a
special governmental interest in
property otherwise privately owned. In
this case, the Federal Government has
an interest in ensuring that sufficient
quantities of 5-cent and one-cent coins
remain in circulation to meet the needs
of the United States.

Moreover, while several provisions of
the Constitution protect property rights,
a statute or regulation is not
unconstitutional merely because it has
some effect on those rights. See, e.g.,
Penn Central Transp. Corp. v. New York
City, 438 U.S. 104 (1978) (Government
restrictions on the use of private
property are legal when substantially
related to the promotion of the general
welfare and do not prohibit reasonable
beneficial use). The regulation here is
necessary to protect the United States
coinage. In addition, the standby
authority that the Secretary of the
Treasury possesses under 31 U.S.C.
5111(d) has been in effect since 1965;
therefore, members of the public
generally have been on notice that they
accept and use U.S. coinage subject to

this potential limitation. None of the
comments set forth any specific theory
under which the regulation is asserted
to be unconstitutional, and we continue
to believe that this is not the case.

Comments on Debasement and
Devaluation

Eleven commenters discussed
inflation and the debasement and
devaluation of United States currency.
However, this issue is beyond the scope
of this regulation. Pursuant to the
authorizing statute, 31 U.S.C. 5111, this
regulation’s purpose is to protect the
Nation’s coinage by ensuring there are
sufficient 5-cent and one-cent coins in
circulation to meet the needs of the
United States.

Comments on Enforcement of the
Regulation

One commenter stated that the
penalties provided in the regulation are
too harsh. However, the statute that
enables the Secretary of the Treasury to
issue this regulation, 31 U.S.C. 5111(d),
mandates the penalties for engaging in
the prohibited activities, as follows:

(d)(1) The Secretary may prohibit or
limit the exportation, melting, or
treatment of United States coins when
the Secretary decides the prohibition or
limitation is necessary to protect the
coinage of the United States.

(2) A person knowingly violating an
order or license issued or regulation
prescribed under paragraph (1) of this
subsection, shall be fined not more than
$ 10,000, imprisoned not more than 5
years, or both.

Three commenters stated that the cost
of enforcing the regulation would
exceed the minting costs that the
regulation is intended to save, or that
enforcing the regulation is a waste of
law enforcement resources. The
Secretary of the Treasury has weighed
the enforcement costs associated with
the enactment of this regulation against
the potential costs of not enacting this
regulation and has determined that it is
in the public’s best interest to enact this
regulation as a temporary measure until
actions are taken, or conditions change,
to abate concerns that sufficient
quantities of 5-cent and one-cent coins
will remain in circulation to meet the
needs of the United States.

Two commenters voiced concern that
the Federal Government could arrest or
fine a science teacher for experimenting
with a one-cent coin during a classroom
demonstration, or could arrest or fine a
child for using a penny pressing
machine at an amusement park.
However, the regulation includes an
exception for the treatment of 5-cent
and one-cent coins for educational,
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amusement, novelty, jewelry, and
similar purposes as long as the volumes
treated and the nature of the treatment
make it clear that such treatment is not
intended as a means by which to profit
solely from the value of the metal
content of the coins.

Six commenters stated that the public
would hoard the coins and remove them
from circulation. The United States
Mint is aware that 5-cent and one-cent
coins may be hoarded. However, the
legislative history of 31 U.S.C. 5111(d)
indicates that when Congress passed the
Coinage Act of 1965, section 105 (the
predecessor provision to 31 U.S.C.
5111(d)), it did not intend on
prohibiting hoarding because of
concerns that such prohibitions would
be difficult to enforce and that citizens
might unknowingly violate the
regulations. The United States Mint
does not intend to prohibit the hoarding
of 5-cent and one-cent coins but,
consistent with the legislative intent of
31 U.S.C. 5111(d), has implemented
these prohibitions on exportation,
melting, and treatment to reduce the
incentive to hoard these coins.

Comments From Trade Associations
and Businesses

The Institute of Scrap Recycling
Industries, Inc. (Institute), a trade
association for the recycling industry,
submitted a comment suggesting that an
exception be added for the unintended
exportation, melting, and treatment of 5-
cent and one-cent coins that occurs
incidental to the recycling of other
materials, such as scrap automobiles
and construction and demolition debris.
We agree that such melting should not
be prohibited, and have added an
exception for coins incidentally present
in recycled scrap. In doing so, we
express no view as to whether the
melting or export of coins under the
circumstances described by the Institute
would otherwise violate the regulation.

The Industry Council for Tangible
Assets (Council), a trade association for
rare coin and precious metals dealers,
submitted a comment suggesting that an
exception be added for the exportation,
melting, or treatment of “war nickels.”
War nickels were 5-cent coins produced
during World War II, from 1942 through
1945, from a special alloy of copper,
silver, and manganese in order to
conserve nickel for the war effort. The
Council points out that the war nickels
are traded for their numismatic value,
they are melted for the value of their
metal composition, and that few, if any,
remain as circulating coins. Because it
appears that covering war nickels under
the regulation would disrupt
longstanding practices and would not

further the protection of circulating
coinage, we have added an exception for
such coins.

Advice From the Cash Product Office of
the Federal Reserve

The Cash Product Office of the
Federal Reserve advised that some
depository institutions export 5-cent
and one-cent coins, as well as other U.S.
circulating coins, to foreign countries
that have so-called “dollarized”
monetary systems. Central banks in
these countries purchase U.S.
circulating coinage from domestic
depository institutions for use as
circulating money in their own
countries. To accommodate this
legitimate requirement to permit the
exportation of 5-cent and one-cent
coins, we have added an additional
exception to the final regulation.

IV. Conclusion

Based on the comments received and
the analysis of those comments as set
forth above, and based on the additional
considerations discussed above, the
Department of the Treasury, United
States Mint, has concluded that the
interim regulation will be adopted as a
final rule, with certain changes as
discussed above and set forth below.

V. Procedural Requirements

This rule is not a significant
regulatory action for the purposes of
Executive Order 12866.

Because a notice of proposed
rulemaking was not required prior to the
implementation of the interim rule, the
provisions of the Regulatory Flexibility
Act (5 U.S.C. chapter 6), do not apply.

The final rule does not impose a
“collection of information” requirement
within the meaning of the Paperwork
Reduction Act of 1995.

The final rule will be effective upon
publication. The final rule relieves some
of the restrictions in the interim rule by
providing for new exceptions and for
the expansion of existing exceptions.
Accordingly, because the final rule
grants or recognizes an exemption or
relieves a restriction currently in place,
5 U.S.C. 553(d)(1) exempts the final rule
from the requirement in 5 U.S.C. 553(d)
that the publication or service of a
substantive rule shall be made not less
than 30 days before its effective date.

VI. Format

The format of the final rule is
generally consistent with the format of
the interim rule.

List of Subjects in 31 CFR Part 82

Administrative practice and
procedure, Currency, Exports, Penalties.

Amendments to the Regulation

m For the reasons set forth above, the
interim rule amending Chapter 1 of
Subtitle B of Title 31 of the Code of
Federal Regulations, which was
published at 71 FR 76148 on December
20, 2006, is adopted as a final rule with
the following changes.

PART 82—5-CENT AND ONE-CENT
COIN REGULATIONS

m 1. The authority citation for part 82
continues to read as follows:

Authority: 31 U.S.C. 5111(d).
m 2. Section 82.2 is amended by revising
paragraph (a)(2), redesignating current
paragraph (c) as paragraph (f), and
adding new paragraphs (c), (d), and (e)
as follows:

§82.2 Exceptions.

(a) * *x %

(2) The exportation of 5-cent coins
and one-cent coins carried on an
individual, or in the personal effects of
an individual, departing from a place
subject to the jurisdiction of the United
States, when the aggregate face value is
not more than $5, or when the aggregate
face value is not more than $25 and it
is clear that the purpose for exporting
such coins is for legitimate personal
numismatic, amusement, or recreational
use.

* * * * *

(c) The prohibition contained in
§ 82.1 against the exportation, melting,
or treatment of 5-cent and one-cent
coins of the United States shall not
apply to coins exported, melted, or
treated incidental to the recycling of
other materials so long as—

(1) Such 5-cent and one-cent coins
were not added to the other materials
for their metallurgical value;

(2) The volumes of the 5-cent coins
and one-cent coins, relative to the
volumes of the other materials recycled,
makes it clear that the presence of such
coins is merely incidental; and

(3) The separation of the 5-cent and
one-cent coins from the other materials
would be impracticable or cost
prohibitive.

(d) The prohibition contained in
§ 82.1 against the exportation, melting,
or treatment of 5-cent coins shall not
apply to 5-cent coins inscribed with the
years 1942, 1943, 1944, or 1945 that are
composed of an alloy comprising
copper, silver and manganese.

(e) The prohibition contained in
§ 82.1 against the exportation of 5-cent
coins and one-cent coins shall not apply
to 5-cent coins and one-cent coins
exported by a Federal Reserve Bank or
a domestic depository institution, or to
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a foreign central bank, when the
exportation of such 5-cent coins and
one-cent coins is for use as circulating
money.

* * * * *

Dated: April 10, 2007.
Edmund C. Moy,
Director, United States Mint.
[FR Doc. E7-7088 Filed 4-13-07; 8:45 am]|
BILLING CODE 4810-02—P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD01-07-030]

Drawbridge Operation Regulations;
Quinnipiac River, New Haven, CT

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Ferry Street Bridge,
across the Quinnipiac River, mile 0.7, at
New Haven, Connecticut. This
deviation, allows the bridge owner to
keep one of the two moveable bascule
spans in the closed position from April
16, 2007 through September 27, 2007.
This deviation is necessary to facilitate
scheduled bridge maintenance.

DATES: This deviation is effective from
April 16, 2007 through September 27,
2007.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at the First Coast Guard
District, Bridge Branch Office, One
South Street, New York, New York
10004, between 7 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is (212)
668-7165. The First Coast Guard
District Bridge Branch Office maintains
the public docket for this temporary
deviation.

FOR FURTHER INFORMATION CONTACT: ]udy
Leung-Yee, Project Officer, First Coast
Guard District, at (212) 668—7165.
SUPPLEMENTARY INFORMATION: The Ferry
Street Bridge, across the Quinnipiac
River, mile 0.7, at New Haven,
Connecticut, has a vertical clearance in
the closed position of 25 feet at mean
high water and 31 feet at mean low
water. The existing regulation requires
the bridge to open on demand except for
certain morning, mid-day and evening
hours.

Connecticut Department of
Transportation on behalf of the owner of
the bridge, the City of New Haven,
requested a temporary deviation to
facilitate scheduled structural bridge
fender repairs and painting at the
bridge.

In order to perform the structural
repairs, one bascule span will remain in
the closed position and the other span
will remain open.

Under this temporary deviation the
Ferry Street Bridge across the
Quinnipiac River, mile 0.7, at New
Haven, Connecticut, may keep one of
the two movable spans closed from
April 16, 2007 through September 27,
2007.

Should the bridge maintenance
authorized by this temporary deviation
be completed before the end of the
effective period published in this notice,
the Coast Guard will rescind the
remainder of this temporary deviation,
and the bridge shall be returned to its
normal operating schedule. Notice of
the above action shall be provided to the
public in the Local Notice to Mariners
and the Federal Register, where
practicable.

This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: April 6, 2007.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. E7-7156 Filed 4-13-07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGDO01-07-032]

Drawbridge Operation Regulations;
Reynolds Channel, Lawrence, NY

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Atlantic Beach
Bridge across Reynolds Channel, mile
0.4, at Lawrence, New York. Under this
temporary deviation a one-hour advance
notice will be required for bridge
openings from April 9, 2007 through
April 27, 2007, between 7 a.m. and 3:30
p-m., daily. This deviation is necessary
to facilitate scheduled bridge
maintenance.

DATES: This deviation is effective from
April 9, 2007 through April 27, 2007.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at the First Coast Guard
District, Bridge Branch Office, One
South Street, New York, New York,
10004, between 7 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is (212)
668—7165. The First Coast Guard
District Bridge Branch Office maintains
the public docket for this temporary
deviation.

FOR FURTHER INFORMATION CONTACT: ]udy
Leung-Yee, Project Officer, First Coast
Guard District, at (212) 668—7165.

SUPPLEMENTARY INFORMATION: The
Atlantic Beach Bridge across Reynolds
Channel, mile 0.4, at Lawrence, New
York, has a vertical clearance in the
closed position of 25 feet at mean high
water and 30 feet at mean low water.
The existing operating regulations are
listed at 33 CFR 117.799.

The bridge owner, Nassau County
Bridge Authority, requested a temporary
deviation to allow the bridge owner to
require a one-hour advance notice for
bridge openings to facilitate scheduled
mechanical bridge maintenance.

Under this temporary deviation a one-
hour advance notice shall be required
for bridge openings at the Atlantic
Beach Bridge from April 9, 2007
through April 27, 2007, between 7 a.m.
and 3:30 p.m., daily.

Should the bridge maintenance
authorized by this temporary deviation
be completed before the end of the
effective period published in this notice,
the Coast Guard will rescind the
remainder of this temporary deviation,
and the bridge shall be returned to its
normal operating schedule. Notice of
the above action shall be provided to the
public in the Local Notice to Mariners
and the Federal Register, where
practicable.

This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: April 6, 2007.

Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. E7-7155 Filed 4-13-07; 8:45 am]
BILLING CODE 4910-15-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD07-06-050]

RIN 1625-AA09

Drawbridge Operation Regulation;
Venetian Causeway (West)
Drawbridge, Atlantic Intracoastal
Waterway, Mile 1088.6, and Venetian
Causeway (East) Drawbridge, Biscayne
Bay, Miami, Miami-Dade County, FL

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the operating regulations governing the
Venetian Causeway (West) drawbridge,
Atlantic Intracoastal Waterway, mile
1088.6, and Venetian Causeway (East)
drawbridge, Biscayne Bay, Miami,
Miami-Dade County, Florida. This rule
requires these drawbridges to open on
signal, except that from 7 a.m. to 7 p.m.,
Monday through Friday, except Federal
holidays the drawbridges will open on
the hour and half-hour. This rule
changes the Federal holiday dates and
aligns them with all Federal holidays.

DATES: This rule is effective May 16,
2007.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket (CGD07-06-050) and are
available for inspection or copying at
Commander (dpb), Seventh Coast Guard
District, 909 S.E. 1st Avenue, Room 432,
Miami, Florida 33131-3050 between 8
a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael Lieberum, Seventh Coast Guard
District, Bridge Branch, telephone
number 305—415-6744.

SUPPLEMENTARY INFORMATION:
Regulatory Information

On October 3, 2006, we published a
notice of proposed rulemaking (NPRM)
entitled Drawbridge Operation
Regulations; Venetian Causeway (West)
Drawbridge, Atlantic Intracoastal
Waterway, Mile 1088.6, and Venetian
Causeway (East) Drawbridge, Biscayne
Bay, Miami, Miami-Dade County, FL in
the Federal Register 71 FR 191. We
received six comments on the proposed
rule. No public meeting was requested,
and none was held.

Background and Purpose

The existing regulation of the
Venetian Causeway (West) Drawbridge,
Atlantic Intracoastal Waterway mile
1088.6, Miami, Miami-Dade County,
Florida, requires the draw to open
promptly and fully for the passage of
vessels when a request to open is given.
The existing regulation of the Venetian
Causeway (East) Drawbridge, Biscayne
Bay, Miami, Miami-Dade County,
Florida, requires the draw to open on
signal; except that from November 1
through April 30 from 7:15 a.m. to 8:45
a.m. and 4:45 p.m. to 6:15 p.m. Monday
through Friday, the draw need not be
opened. However, the draws shall open
at 7:45 a.m., 8:15 a.m., 5:15 p.m., and
5:45 p.m. if any vessels are waiting to
pass. The draw shall open on signal on
Thanksgiving Day, Christmas Day, New
Year’s Day and Washington’s Birthday.
The draw shall open at any time for
public vessels of the United States, tugs
with tows, regularly scheduled cruise
vessels, and vessels in distress.

The residents of Venetian Causeway
requested the regulations of both
drawbridges (East and West) be changed
to allow for a 30-minute opening
schedule from 7 a.m. to 7 p.m., Monday
through Friday, except Federal holidays
in order to relieve vehicular traffic
delays.

On April 3, 2006, we published a test
deviation entitled Drawbridge Operation
Regulations; Venetian Causeway (West)
drawbridge, Atlantic Intracoastal
Waterway mile 1088.6, and Venetian
Causeway (East) drawbridge, Biscayne
Bay, Miami, Miami-Dade County,
Florida in the Federal Register 71 FR
16492. We received eight comments all
in favor of the test deviation.

On October 3, 2006, we published a
notice of proposed rulemaking (NPRM)
in the Federal Register 71 FR 191. We
received six comments on the proposed
rule.

The current holiday listings for the
Venetian Causeway (East) bridge have
created confusion because they do not
follow the Federal holiday schedule.
This rule will align the Venetian
Causeway (East) bridge to the Federal
holiday schedule and eliminate the
confusion.

Discussion of Comments and Changes

The Coast Guard received six
responses to the notice of proposed
rulemaking (NPRM). Five comments
were for the proposed rule and one
comment against the proposed rule.

The comment against the proposed
rule stated that the East Venetian
Drawbridge is too low and the half-hour
schedule would cause an unreasonable
restriction during the day.

The Coast Guard considered this
comment and determined that the half-
hour opening schedule will not cause an
unreasonable delay as vessels will be
able to time their transits during these
opening periods.

No changes were made to the Final
Rule.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although bridge openings will be less
frequent, vessel traffic will still be able
to transit the Intracoastal Waterway in
the vicinity of the Venetian Causeway
(East and West) bridges pursuant to the
revised opening schedule.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule would affect the following
entities, some of which may be small
entities: The owners or operators of
vessels needed to transit the Intracoastal
Waterway and Biscayne Bay in the
vicinity of the Venetian Causeway (East
and West) bridges, persons intending to
drive over the bridges, and nearby
business owners. The revision to the
openings schedule would not have a
significant impact on a substantial
number of small entities. Vehicle traffic
and small business owners in the area
might benefit from the improved traffic
flow that regularly scheduled openings
will offer this area. Although bridge
openings will be less frequent, vessel
traffic will still be able to transit the
Intracoastal Waterway in the vicinity of
the Venetian Causeway (East and West)
bridges pursuant to the revised opening
schedule.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
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Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about the rule or any policy or action of
the Goast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive

Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
and Department of Homeland Security
Management Directive 5100.1, which
guides the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and have concluded that there
are no factors in this case that would
limit the use of a categorical exclusion
under section 2.B.2 of the Instruction.
Therefore, this rule is categorically
excluded, under figure 2—1, paragraph
(32)(e), of the Instruction, from further
environmental documentation. Under
figure 2—1, paragraph (32)(e), of the
Instruction, an “Environmental Analysis
Check List” and a “Categorical
Exclusion Determination” are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); § 117.255 also issued under
the authority of Pub. L. 102-587, 106 Stat.
5039.

m 2.In §117.261 revise paragraphs (nn)
through (pp) to read as follows:

§117.287 Atlantic Intracoastal Waterway
from St. Marys River to Key Largo.

* * * * *

(nn) The Venetian Causeway Bridge
(West), mile 1088.6, shall open on
signal, except that from 7 a.m. to 7 p.m.,
Monday through Friday, except Federal
holidays, the bridge need only open on
the hour and half-hour.

(0o) through (pp) [Reserved.]

* * *
m 3. Revise § 117.269 to read as follows:

§117.269 Biscayne Bay.

The Venetian Causeway Bridge (East)
shall open on signal, except that from 7
a.m. to 7 p.m., Monday through Friday,
except Federal holidays, the bridge need
only open on the hour and half-hour.

Dated: March 19, 2007.
James Watson,

Captain, U.S.C.G., USCG District Seven
Commander, Acting.

[FR Doc. E7—7157 Filed 4-13-07; 8:45 am]
BILLING CODE 4910-15-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-07-035]
Drawbridge Operation Regulations;

Chelsea River, Chelsea and East
Boston, MA

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

without a bridge opening may do so at
all times.

This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: April 5, 2007.

Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. E7-7152 Filed 4-13-07; 8:45 am]
BILLING CODE 4910-15-P

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the P.J. McArdle Bridge
across the Chelsea River at mile 0.3,
between Chelsea and East Boston,
Massachusetts. Under this temporary
deviation, the bridge may remain in the
closed position from 8 a.m. to 5 p.m., on
June 16, 2007. Vessels that can pass
under the draw without a bridge
opening may do so at all times. This
deviation is necessary to facilitate the
annual Chelsea River Revel and 5K
Road Race.

DATES: This deviation is effective on
June 16, 2007.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at the First Coast Guard
District, Bridge Branch Office, 408
Atlantic Avenue, Boston,
Massachusetts, 02110, between 7 a.m.
and 3 p.m., Monday through Friday,
except Federal holidays. The telephone
number is (617) 223—-8364. The First
Coast Guard District Bridge Branch
Office maintains the public docket for
this temporary deviation.

FOR FURTHER INFORMATION CONTACT: John
McDonald, Project Officer, First Coast
Guard District, at (617) 223—-8364.
SUPPLEMENTARY INFORMATION: The P.]J.
McArdle Bridge, across the Chelsea
River at mile 0.3, between Chelsea and
East Boston, Massachusetts, has a
vertical clearance in the closed position
of 21 feet at mean high water and 30 feet
at mean low water. The existing
drawbridge operation regulations are
listed at 33 CFR 117.593.

The owner of the bridge, the City of
Boston, requested a temporary deviation
to facilitate the annual Chelsea River
Revel and 5K Road Race. The bridge
will not be able to open while this
scheduled event is underway.

Under this temporary deviation, the
P.J. McArdle Bridge need not open for
the passage of vessel traffic between 8
a.m. and 5 p.m. on June 16, 2007.
Vessels that can pass under the bridge

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 165

[CCGD05-07-035]

RIN 1625-AA00

Safety Zone: Satellite Launch, NASA
Wallops Flight Facility, Wallops Island,
VA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The U. S. Coast Guard is
establishing a safety zone in support of
a satellite rocket space launch
originating from the Mid-Atlantic
Regional Spaceport (MARS) Pad 0B
launch complex. This action is intended
to restrict vessel traffic within 12-
nautical miles of Wallops Island, VA as
described herein. This safety zone is
necessary to facilitate the launch
process and protect mariners from the
hazards associated with the satellite
launch.

DATES: This rule is effective from 2 a.m.
April 21, 2007 until 5 a.m. April 24,
2007.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD05-07—
035 and are available for inspection or
copying at the U. S. Coast Guard Sector
Hampton Roads, Norfolk Federal
Building, 200 Granby St., Suite 700,
Norfolk, VA, 23510 between 9 a.m. and
2 p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT: LT
Bill Clark, Waterways Management
Division, U. S. Coast Guard Sector
Hampton Roads, Virginia at (757) 668—
5580.

SUPPLEMENTARY INFORMATION:

Regulatory Information

Pursuant to 5 U.S.C. 553(b)(B), a
notice of proposed rulemaking (NPRM)
was not published for this regulation as
good cause exists for not publishing a

NPRM and for making this regulation
effective less than 30 days after Federal
Register publication under 5 U.S.C.
553(d)(3). Any delay encountered in this
regulation’s effective date by publishing
a NPRM would be contrary to public
safety as immediate action is required to
prevent vessel traffic from transiting
through the navigable waters in the
vicinity of the Wallops Island,
Chincoteague Inlet, and those waters
extending beyond the State of Maryland
located within the boundaries of the
safety zone.

Background and Purpose

On April 21, 2007, the National
Aeronautics and Space Administration
(NASA) will be attempting to launch a
rocket carrying a spacecraft from
Wallops Island, VA. Spectators are
expected to be observing from both land
and sea.

Vessel traffic in the vicinity of this
location will be temporarily restricted
while the safety zone is in effect and as
described herein. The safety zone will
be in effect from 2 a.m. on April 21,
2007 until 5 a.m. on April 24, 2007.
This safety zone will be enforced from
2 a.m. until 5 a.m. each day the safety
zone is in effect. If the launch occurs as
planned on one of those days during
this period, then the safety zone will no
longer be enforced on subsequent days
following the launch as identified in
this paragraph.

To protect mariners and spectators
from the hazards associated with the
launch, and to protect the launch
vehicle and equipment a warning signal
will be displayed in accordance with 33
CFR 334.130(b)(3).

Discussion of Rule

The U.S. Coast Guard is establishing
a regulated area that consists of a safety
zone encompassing all navigable waters
from 37°-48"-30” N/075°-31-58” W on
Northam Narrows to 37°-51"—30" N/
075°-28"-36” W on Cat Creek. This
regulated area will follow the Virginia
coastal and inland shoreline from the
aforementioned position in Cat Creek
out to a point on the northeast tip of
Wallops Island at 37°-53’-03” N/075°—
25’-05” W, thence to a point on the
southwest tip of Assateague Island at
37°-52'-28"N/075°-24"-20" W, thence
to a point on the southeast side of
Assateague Island at 37°-51-32"N/
075°-22'-01” W, thence easterly to a
point on the United States territorial
seas boundary line at 37°—47"-30” N/
075°-09-55” W. The regulated area will
continue in a southerly direction along
the United States territorial seas
boundary line to a point at 37°-40"-56"
N/075°-21-12” W, thence westerly to a
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point on Assawoman Island at 37°—47'—
11” N/075°-31-34” W, thence back
again to the point of origin. The safety
zone will be enforced from 2 a.m. until
5 a.m. on April 21, 2007 and every day
there after at the same time until April
24, 2007 that the launch is attempted.
After April 24, 2007 the regulated area
will no longer be in effect. Except for
participants and vessels authorized by
the U. S. Coast Guard Patrol
Commander, no person or vessel may
enter or remain in the regulated area.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

Although this regulation restricts
access to the regulated area, the effect of
this rule will not be significant because:
(i) The safety zone will be in effect for
a limited duration; and (ii) the Coast
Guard will make notifications via
maritime advisories so mariners can
adjust their plans accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

However, this rule may affect the
following entities, some of which may
be small entities: The owners and
operators of vessels intending to transit
or anchor in the described portion of the
safety zone during the enforcement
periods from 2 a.m. to 5 a.m. from April
21, 2007 until April 24, 2007. The safety
zone will not have a significant impact
on a substantial number of small
entities, because the zone will only be
in place for a few hours each day during
the effective period and maritime
advisories will be issued, so the
mariners can adjust their plans
accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. If the rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
Lieutenant Bill Clark, Chief, Waterways
Management Division, Sector Hampton
Roads at (757) 668—-5580

The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—-REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the

effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
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standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
and Department of Homeland Security
Management Directive 5100.1, which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and have concluded that there
are no factors in this case that would
limit the use of a categorical exclusion
under section 2.B.2 of the Instruction.
Therefore, this rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction, from further
environmental documentation. An
“Environmental Analysis Check List”
will be available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 Subpart C as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6 and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165.T05-035, to
read as follows:

§165.T05-035 Security Zone: Wallops
Island, Virginia.

(a) Location. The following area is a
safety zone: All navigable waters from
37°-48-30"N/075°-31"-58"W on
Northam Narrows to 37°-51-30”"N/
075°-28’-36"W on Cat Creek, thence to
a point following the Virginia coastal
and inland shoreline to a point on the
northeast tip of Wallops Island at 37°—
53’—-03"N/075°-25-05"W, thence
easterly to a point on the southwest tip

of Assateague Island at 37°-52"-28"N/
075°-24'-20"W, thence along the
shoreline to a point on the southeast
side of Assateague Island at 37°-51—
32”N/075°-22-01"W, thence easterly to
a point on the United States territorial
seas boundary line at 37°-47-30"N/
075°-09-55"W. The regulated area will
continue in a southerly direction along
the United States territorial seas
boundary line to a point at 37°—40—
56”N/075°-21-12"W, thence westerly
to a point on Assawoman Island at 37°—
47'-11"N/075°-31"-34”"W, thence back
again to the point of origin in the
Captain of the Port, Hampton Roads,
Virginia zone as defined in 33 CFR
3.25-10.

(b) Definition. As used in this section
Captain of the Port Representative: Any
U.S. Coast Guard commissioned,
warrant or petty officer who has been
authorized by the Captain of the Port,
Hampton Roads, Virginia to act on his
behalf.

(c) Regulations. (1) In accordance with
the general regulations in 165.23 of this
part, entry into this zone is prohibited
unless authorized by the Captain of the
Port, Hampton Roads or his designated
representatives.

(2) The operator of any vessel in the
immediate vicinity of this safety zone
shall:

(i) Stop the vessel immediately upon
being directed to do so by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(ii) Proceed as directed by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(3) The Captain of the Port, Hampton
Roads and the Sector Duty Officer at
Sector Hampton Roads in Portsmouth,
Virginia can be contacted at telephone
number (757) 668—5555 or (757) 484—
8192.

(4) The Coast Guard Representatives
enforcing the safety zone can be
contacted on VHF-FM 13 and 16.

(d) Effective Date. This regulation is
effective from 2 a.m. on April 21, 2007
until 5 a.m. on April 24, 2007.

Dated: April 4, 2007.

Patrick B. Trapp,

Captain, U.S. Coast Guard, Captain of the
Port, Hampton Roads.
[FR Doc. E7-7183 Filed 4-13-07; 8:45 am]

BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD01-07-33]

RIN 1625-AA00

Safety Zone; South Portland, ME, Gulf
Blasting Project

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is reinstating
the temporary safety zone around the
blasting and dredging project near the
Gulf Oil Terminal Berth in South
Portland, Maine and around the M/V
RELIANCE. These safety zones are
needed to protect persons, facilities,
vessels and others in the maritime
community from the safety hazards
associated with this blasting and
dredging project, which is being
undertaken to increase the water depth
of the Gulf Oil Terminal Berth to 41 feet.
Entry into this safety zone is prohibited
unless authorized by the Captain of the
Port, Northern New England.

DATES: This rule is effective from 8 a.m.
Eastern Daylight Time (EDT) April 2,
2007 until 11:59 p.m. Eastern Daylight
Time (EDT) on April 15, 2007.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD01-07—
012 and are available for inspection or
copying at U.S. Coast Guard Sector
Northern New England, 259 High Street,
South Portland, ME 04106 between the
hours of 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
LTJG Jarrett Bleacher, at (207) 741-5421.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On February 20, 2007, we enacted a
Temporary Final Rule (TFR) entitled
“Safety Zone; South Portland, Maine,
Gulf Blasting Project”. (72 FR 10360,
March 8, 2007) The original effective
period for this rule was from 7 a.m.
Eastern Standard Time (EST) on
February 20, 2007 until 4 p.m. Eastern
Daylight Time (EDT) on March 31, 2007.
In order to maintain the protection of
persons, facilities, vessels and others in
the maritime community from the safety
hazards associated with this blasting
and dredging project, as the blasting
contractor has informed the Coast Guard
that operations will not be completed
within the scheduled timeframe, we
find it necessary to reissue a temporary
regulation establishing a safety zone
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around the South Portland Maine, Gulf
blasting project.

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM because
any delay encountered with this
regulation would be contrary to public
safety since the safety zone is needed to
provide for the safety of life on
navigable waters and to prevent traffic
from transiting within the waters
effected by this blasting and dredging
project. The details of this project’s
continuation were not provided to the
Coast Guard until March 22, 2007
making it impossible to publish a NPRM
or a final rule 30 days in advance.

Similarly, Under 5 U.S.C. 553(d)(3),
the Coast Guard finds that good cause
exists for making this rule effective less
than 30 days after publication in the
Federal Register. Delaying this rule
would be contrary to the public interest
since continued action is necessary to
protect persons, facilities, vessels and
others in the maritime community from
the safety hazards associated with the
handling, detonation, and transportation
of explosives.

Background and Purpose

The explosives loading and blasting
operations will continue to occur at
various times during the period between
March 31, 2007 and April 15, 2007. The
blasting plan calls for the drilling,
blasting, and dredging of various areas
within the berthing area of the Gulf Oil
Terminal in South Portland, Maine. The
explosives loading will occur at East
End Beach at the Eastern Promenade,
Portland, Maine, or at the municipal
boat ramp at Bug Light Park, South
Portland, Maine. The explosives will be
transported via truck aboard M/V
RELIANCE to the Gulf Oil Terminal in
South Portland where the blasting and
dredging project will be conducted. This
regulation establishes a moving safety
zone in all waters of the Fore River and
Casco Bay in a 100-yard radius around
the M/V RELIANCE as it transits from
the East End Beach or Bug Light Park to
the Gulf Facility and from the Gulf
Facility back to the East End Beach or
Bug Light Park. It also establishes a 100-
yard safety zone around the perimeter of
the affected portion of the berthing area
of the Gulf Oil Terminal while blasting
operations are being conducted. This
area is defined as all of the waters
enclosed by a line starting from a point
located at the western side of the Gulf
Oil Terminal Dock at latitude
43°3912.537” N, longitude
70°14'25.923” W; thence to latitude
43°39'10.082” N, longitude

70°1426.287” W; thence to latitude
43°39'10.209” N, longitude
70°14’27.910” W; thence to latitude
43°39'12.664” N, longitude
70°14’27.546” W; thence to the point of
beginning.(DATUM:NAD 83). These
safety zones are required to protect the
maritime community from the hazards
associated with the loading, detonation,
and transportation of explosives. Entry
into this zone will be prohibited unless
authorized by the Captain of the Port.

Discussion of Rule

This rule continues to provide for the
safety of vessel traffic and the maritime
public from the hazards associated with
blasting operations on the designated
waters in the Fore River. This TFR
reinstates a temporary safety zone
around the blasting and dredging project
near the Gulf Oil Terminal Berth in
South Portland.

This document restricts vessel traffic
in various portions of the Fore River and
Casco Bay while the M/V RELIANCE is
in transit and around the perimeter of
the affected portion of the Gulf Oil
Terminal when blasting operations are
taking place. Although the safety zone
being reinstated will be in effect for two
weeks, as before, it will only be
enforced during actual transit and
blasting times. Entry into those zones by
any vessel is prohibited unless
specifically authorized by the Captain of
the Port, Northern New England.

The Captain of the Port anticipates
negligible negative impact on vessel
traffic from this temporary safety zone
as it will be in effect only during transit
and blasting operations. Blasting
operations are anticipated to occur only
two to three times per week between the
hours of 7 a.m. and 4 p.m. The moving
safety zone around the M/V RELIANCE
will be enforced only during the transit
of explosives to the site and from the
site back to shore with unused
explosives. The zone around the
perimeter of the work site extends only
minimally into the channel and will not
affect vessels transiting in or out of the
port. The zone around the worksite will
be enforced only during the actual
blasting times. The enhanced safety to
life and property provided by this rule
greatly outweighs any potential negative
impacts. Public notifications will be
made during the entire effective period
of this safety zone via marine
information broadcasts.

Regulatory Evaluation

This rule is not a “significant
regulatory action”” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs

and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. The Coast Guard expects the
economic impact of this rule to be so
minimal that a full regulatory evaluation
is unnecessary. The effect of this rule
will not be significant for the following
reasons: The safety zone will be
enforced only during the transit of the
M/V RELIANCE and during blasting
operations. There is adequate room in
the channel for vessels to transit during
the blasting operations. Vessels will be
permitted to transit and navigate in the
effected waters when no blasting is
taking place, minimizing any adverse
impact. Additionally, extensive
maritime advisories will be broadcast
during the duration of the effective
period.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule may affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit in the safety
zone during this demolition event.
However, this rule will not have a
significant economic impact on a
substantial number of small entities due
to the minimal time that vessels will be
restricted from the area, the ample space
available for vessels to maneuver and
navigate around the zone, and advance
notifications will be made to the local
community by marine information
broadcasts.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121]),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking
process. If this rule will affect your
small business, organization or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
LTJG Jarrett Bleacher at (207) 741-5421,



Federal Register/Vol.

72, No. 72/Monday, April 16, 2007 /Rules and Regulations

18891

Sector Northern New England,
Waterways Management Division.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any police or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,

which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation.

This rule fits the category selected
from paragraph (34)(g), as it establishes
a safety zone. A final “Environmental
Analysis Check List” and a final
“Categorical Exclusion Determination”
will be available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
701; 50 U.S.C. 191, 195; 33 CFR 1.05-1(g),
6.04—1, 6.04—6, and 160.5; Pub. L. 107-295,
116 Stat. 2064; Department of Homeland
Security Delegation No. 0170.1.

m 2. Add temporary § 165.T01-012 to
read as follows:

§165.T01-012 Safety Zone: Gulf Oil
Terminal Dredging Project, South Portland,
ME.

(a) Location. The following area is a
safety zone: All waters of the Fore River
and Casco Bay in a 100 yard radius
around the M/V RELIANCE as it transits
from the East End Beach or Bug Light
Park to the Gulf Oil Terminal Facility
and from the Gulf Oil Terminal Facility
back to the East End Beach or Bug Light
Park, while transporting explosives;
and, all waters in a 100 yard radius
around the perimeter of the berthing
area of the Gulf Oil Terminal while
blasting operations are being conducted.
This area is defined as: All of the waters
enclosed by a line starting from a point
located at the western side of the Gulf
Oil Terminal Dock at longitude
43°39'12.537” N, longitude
70°14'25.923” W; thence to latitude
43°39'10.082"” N, longitude
70°14'26.287” W; thence to latitude
43°3910.209” N, longitude
70°14’27.910” W; thence to latitude
43°39'12.664” N, longitude
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70°14’27.546” W; thence to the point of
beginning.(DATUM:NAD 83). All
vessels are restricted from entering this
area.

(b) Effective Date. This section is
effective 8 a.m. April 2, 2007 until 11:59
p-m. on April 15, 2007.

(c) Definitions. (1) Designated
representative means a Coast Guard
Patrol Commander, including a Coast
Guard coxswain, petty officer, or other
officer operating a Coast Guard vessel
and a Federal, State, and local officer
designated by or assisting the Captain of
the Port (COTP).

(2) [Reserved]

(d) Regulations. (1) In accordance
with the general regulations in 165.23 of
this part, entry into or movement within
this zone by any person or vessel is
prohibited unless authorized by the
COTP, Northern New England or the
COTP’s designated representative.

(2) The safety zone is closed to all
vessel traffic, except as may be
permitted by the COTP or the COTP’s
designated representative.

(3) Vessel operators desiring to enter
or operate within the safety zone may
contact the COTP or the COTP’s
designated representative at telephone
number 207-767-0303 or on VHF
Channel 13 (156.7 MHz) or VHF
channel 16 (156.8 MHz) to seek
permission to do so. If permission is
granted, all persons and vessels must
comply with the instructions given to
them by the COTP or the COTP’s
designated representative.

Dated: April 2, 2007.
S.P. Garrity,

Captain, U.S. Coast Guard, Captain of the
Port, Northern New England.

[FR Doc. E7-7187 Filed 4-13-07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Parts 1 and 41
[Docket No.: PTO-P-2005-0016]
RIN 0651-AB77

Revisions and Technical Corrections
Affecting Requirements for Ex Parte
and Inter Partes Reexamination

AGENCY: United States Patent and
Trademark Office, Department of
Commerce.

ACTION: Final rule.

SUMMARY: The United States Patent and

Trademark Office (Office) is revising the
rules of practice relating to ex parte and
inter partes reexamination. The Office is

designating the correspondence address
for the patent as the correct address for
all communications for patent owners in
an ex parte reexamination or an inter
partes reexamination, and simplifying
the filing of reexamination papers by
providing for the use of a single “mail
stop”” address for the filing of
substantially all ex parte reexamination
papers (such is already the case for inter
partes reexamination papers). The
Office is revising the rules to prohibit
supplemental patent owner responses to
an Office action in an inter partes
reexamination proceeding without a
showing of sufficient cause. Finally, the
Office is making miscellaneous
clarifying changes as to terminology and
applicability of the reexamination rules.
The Office is not implementing its
proposal (that was set forth in the
proposed rule making) to newly provide
for a patent owner reply to a request for
reexamination, prior to the Office’s
decision on the request.
DATES: Effective Date: May 16, 2007.
Applicability Date: The changes in
this final rule apply to any
reexamination proceeding (ex parte or
inter partes) which is pending before the
Office as of May 16, 2007 and to any
reexamination proceeding which is filed
after that date.
FOR FURTHER INFORMATION CONTACT: By
telephone—Kenneth M. Schor, Senior
Legal Advisor at (571) 272-7710; by
mail addressed to U.S. Patent and
Trademark Office, Mail Stop
Comments—Patents, Commissioner for
Patents, P.O. Box 1450, Alexandria, VA
22313-1450, marked to the attention of
Kenneth M. Schor; by facsimile
transmission to (571) 273—7710 marked
to the attention of Kenneth M. Schor; or
by electronic mail message (e-mail) over
the Internet addressed to
kenneth.schor@uspto.gov.

SUPPLEMENTARY INFORMATION: The Office
is revising the rules of practice relating
to ex parte and inter partes
reexamination as follows:

I: Designating the correspondence
address for the patent as the correct
address for all notices, official letters,
and other communications for patent
owners in an ex parte reexamination or
an inter partes reexamination. Also,
simplifying the filing of reexamination
papers by providing for the use of “Mail
Stop Ex Parte Reexam” for the filing of
all ex parte reexamination papers (not
just ex parte reexamination requests),
other than certain correspondence to the
Office of the General Counsel.

II: Prohibiting supplemental patent
owner responses to an Office action in
an inter partes reexamination without a
showing of sufficient cause.

III: Making miscellaneous clarifying
changes as to the terminology and
applicability of the reexamination rules,
and correcting inadvertent errors in the
text of certain reexamination rules.

I. Reexamination Correspondence

Subpart 1—The Patent Owner’s
Address of Record: Section 1.33(c) has
been revised to designate the
correspondence address for the patent to
be reexamined, or being reexamined, as
the correct address for all notices,
official letters, and other
communications for patent owners in
reexamination proceedings. Prior to this
revision to § 1.33(c), all notices, official
letters, and other communications for
patent owners in a reexamination
proceeding had been directed to the
attorney or agent of record in the patent
file at the address listed on the register
of patent attorneys and agents
maintained by the Office of Enrollment
and Discipline (OED) pursuant to § 11.5
and § 11.11 (hereinafter, the “‘attorney or
agent of record register address”).

The correspondence address for any
pending reexamination proceeding not
having the same correspondence
address as that of the patent is, by way
of this revision to § 1.33(c),
automatically changed to that of the
patent file—as of the effective date of
this Notice. For any such proceeding, it
is strongly encouraged that the patent
owner affirmatively file a Notification of
Change of Correspondence Address in
the reexamination proceeding and/or
the patent to conform the address of the
proceeding with that of the patent and
to clarify the record as to which address
should be used for correspondence.
While the correspondence address
change for the reexamination
proceeding is automatically effected (by
rule) even if the patent owner
notification is not filed, such a patent
owner notification clarifies the record,
and addresses the possibility that,
absent such a patent owner notification,
correspondence may inadvertently be
mailed to an incorrect address, causing
a delay in the prosecution.

This revision to § 1.33(c) is based on
the following: (1) Prior to the revision,
the Office had received reexamination
filings where the request had been
served on the patent owner at the
correspondence address under § 1.33(a)
that was the correct address for the
patent, rather than at the attorney or
agent of record register address that was
the previously prescribed (prior to the
present rule revision) correspondence
address in § 1.33(c) for use in
reexamination. This occurred because
the § 1.33(a) address was, and is, the
address used for correspondence during
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the pendency of applications, as well as
post-grant correspondence in patents
maturing from such applications. (2)
Further, even if a potential
reexamination requester realized that
the attorney or agent of record register
address was the proper patent owner
address to use, patent practitioners
occasionally move from one firm to
another, and a potential reexamination
requester was then faced with two (or
more) §1.33(c) addresses for the
practitioners of record; the requester
then had to decide which practitioner to
serve. (3) Finally, the “attorney or agent
of record register address”” might not be
kept up-to-date. In this regard, the OED
regularly has mail returned because the
register of patent attorneys and agents
maintained pursuant to § 11.5 and

§ 11.11 is not up-to-date. On the other
hand, a practitioner or patent owner
was, and is, likely to be inclined to keep
the § 1.33(a) address up-to-date for
prompt receipt of notices regarding the
patent. Thus, the correspondence
address for the patent provides a better
or more reliable option for the patent
owner’s address than does the address
in the register of patent attorneys and
agents maintained by OED pursuant to
§11.5 and §11.11 (which was the
reexamination address for the patent
owner called for by § 1.33(c) prior to the
present revision of § 1.33(c)).

As was pointed out in the notice of
proposed rule making (Revisions and
Technical Corrections Affecting
Requirements for Ex Parte and Inter
Partes Reexamination, 71 FR 16072
(March 30, 2006) 1305 Off. Gaz. Pat.
Office 132 (April 25, 2006)), a change to
the correspondence address may be
filed with the Office during the
enforceable life of the patent, and the
correspondence address will be used in
any correspondence relating to
maintenance fees unless a separate fee
address has been specified. See
§1.33(d). A review of randomly selected
recent listings of inter partes
reexamination filings reflected that all
had an attorney or agent of record for
the related patents. There were an
average of 18.6 attorneys or agents of
record for the patents, and for those
attorneys or agents, an average of 3.8
addresses (according to the register of
patent attorneys and agents maintained
pursuant to § 11.5 and §11.11).
Although for half of the patents, all of
the attorneys or agents had the same
address, one patent had 77 attorneys
and agents of record, and the register
reflects 18 different addresses for these
practitioners. In such a patent with
many different attorneys and agents of
record, and many of the practitioners in

different states, mailing a notice related
to a reexamination proceeding for the
patent to the OED register address of an
attorney or agent of record in the
patented file, even the attorney or agent
most recently made of record, is likely
to result in correspondence not being
received by the appropriate party (prior
to the present rule change, the notice
would have been mailed to the first-
listed attorney or agent of record).

Since the correspondence address of
the patent file is used for maintenance
fee correspondence where a fee address
is not specified, patent owners already
have an incentive to keep the
correspondence address for a patent file
up-to-date. Given the choice of relying
on either the correspondence address
for the patent or the address for the
attorney/agent of record per the register
of patent attorneys and agents (as was
the case prior to the present revision of
§1.33(c)), it is more reasonable to rely
on the correspondence address for the
patent. The patentee is responsible for
updating the correspondence address
for the patent, and if the patentee does
not, then the patentee appropriately
bears the risk of a terminated
reexamination prosecution due to the
failure to respond to an Office action
sent to an obsolete address. Further, use
of the correspondence address for the
patent provides both a potential
reexamination requester and the Office
with one simple address to work with,
and the requester and the Office should
not be confused in the situations where
attorneys move from firm to firm (as that
has become more common). The
correspondence address for the patent is
available in public PAIR (Patent
Application Information Retrieval) at
the Office’s Web site www.uspto.gov, so
that a requester need only click on the
address button for the patent, and he/
she will know what address to use.

Subpart 2—Reexamination
correspondence addressed to the Office:
Section 1.1(c) is revised to prescribe the
use of “Mail Stop Ex Parte Reexam” for
the filing of all ex parte reexamination
papers (not just ex parte reexamination
requests), other than correspondence to
the Office of the General Counsel
pursuant to § 1.1(a)(3) and § 1.302(c).

In the final rule Changes to
Implement the 2002 Inter Partes
Reexamination and Other Technical
Amendments to the Patent Statute, 68
FR 70996 (Dec. 22, 2003), 1278 Off. Gaz.
Pat. Office 218 (Jan. 20, 2004), § 1.1(c)
was amended to provide separate mail
stops for ex parte reexamination
proceedings and inter partes
reexamination proceedings. As per that
rule making, the mail stop for ex parte
reexamination proceedings could only

be used for the original request papers
for ex parte reexamination. The new
mail stop for inter partes reexamination,
on the other hand, was to be used for
both original request papers and all
subsequent correspondence filed in the
Office (other than correspondence to the
Office of the General Counsel pursuant
to §1.1(a)(3) and § 1.302(c)), because the
Central Reexamination Unit (CRU) was
(and still is) the central receiving area
for all inter partes reexamination
proceeding papers. The CRU has now
also become the central receiving area
for all ex parte reexamination
proceeding papers. Accordingly, the
filing of ex parte reexamination papers
is now simplified by revising § 1.1(c) to
require the use of “Mail Stop Ex Parte
Reexam” for the filing of all ex parte
reexamination papers (original request
papers and all subsequent
correspondence), other than
correspondence to the Office of the
General Counsel pursuant to § 1.1(a)(3)
and § 1.302(c). Correspondence relating
to all reexamination proceedings is best
handled at one central location where
Office personnel have specific expertise
in reexamination because of the unique
nature of reexamination proceedings.
That central location is the CRU.

II. To Prohibit Supplemental Patent
Owner Responses to an Office Action
Without a Showing of Sufficient Cause

The Office is amending § 1.945 to
provide that a patent owner
supplemental response (which can be
filed to address a third-party requester’s
comments on patent owner’s initial
response to an Office action) will be
entered only where the patent owner
has made a showing of sufficient cause
as to why the supplemental response
should be entered.

Pursuant to § 1.937(b), an inter partes
reexamination proceeding is
“conducted in accordance with §§1.104
through 1.116, the sections governing
the application examination process
* * * except as otherwise provided
* * *” Thus, a patent owner’s response
to an Office action is governed by
§1.111. Prior to the revision of
§1.111(a)(2) implemented via the final
rule, Changes To Support
Implementation of the United States
Patent and Trademark Office 21st
Century Strategic Plan, 69 FR 56482
(Sept. 21, 2004), 1287 Off. Gaz. Pat.
Office 67 (Oct. 12, 2004) (final rule), a
patent owner could file an unlimited
number of supplemental responses to an
Office action for an inter partes
reexamination proceeding, thereby
delaying prosecution. The changes to
§ 1.111(a)(2) made in the Strategic Plan
final rule, in effect, addressed this
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undesirable consequence of the rules in
reexamination by providing that a reply
(or response, in reexamination) which is
supplemental to a § 1.111(b) compliant
reply will not be entered as a matter of
right (with the exception of a
supplemental reply filed while action
by the Office is suspended under
§1.103(a) or (c)).

Section 1.111(a)(2)(i), as implemented
in the Strategic Plan final rule, provides
that “the Office may enter” a
supplemental response to an Office
action under certain conditions.
Whether or not the supplemental
response should be entered, based on
the individual circumstances for
submission of a supplemental response
is a question to be decided by the Office.
In order to fully inform both the Office
and the requester (so that the requester
can provide rebuttal in its comments) as
to why patent owner deems a
supplemental response to be worthy of
entry, § 1.945 has been revised to
require a patent owner showing of
sufficient cause why entry should be
permitted to accompany any
supplemental response by the patent
owner. The showing of sufficient cause
must provide: (1) A detailed explanation
of how the criteria of §1.111(a)(2)(i) is
satisfied; (2) an explanation of why the
supplemental response was not
presented together with the original
response to the Office action; and (3) a
compelling reason to enter the
supplemental response. It is to be noted
that in some instances, where there is a
clear basis for the supplemental
response, this three-prong showing may
be easily satisfied. Thus, for example,
the patent claim text may have been
incorrectly reproduced, where a patent
claim is amended in the original
response. In such an instance, the patent
owner need only point to the
§1.111(a)(2)(i)(E) provision for
correction of informalities (e.g.,
typographical errors), and state that the
incorrect reproduction of the claim was
not noted in the preparation of the
original response. The compelling
reason to enter the supplemental
response is implicit in such a statement,
as the record for the proceeding
certainly must be corrected as to the
incorrect reproduction of the claim.

This revision permits the entry of a
supplemental response to an Office
action where there is a valid reason for
it, and a showing to that effect is made
by the patent owner. At the same time,
it provides both the Office and the
requester with notice of patent owner’s
reasons for desiring entry, and it permits
the requester to rebut patent owner’s
stated position.

It is to be noted that any requester
comments filed after a patent owner
response to an Office action must be
filed “within 30 days after the date of
service of the patent owner’s response.”
35 U.S.C. 314(b)(2). Thus, where the
patent owner files a supplemental
response to an Office action, the
requester would be well advised to file
any comments deemed appropriate
within 30 days after the date of service
of the patent owner’s supplemental
response to preserve requester’s
comment right, in the event the Office
exercises its discretion to enter the
supplemental response. (The requester’s
comments may address whether the
patent owner showing is adequate, in
addition to addressing the merits of the
supplemental response.) If the patent
owner’s supplemental response is not
entered by the Office, then both the
supplemental response, and any
comments following that supplemental
response, will either be returned to
parties or discarded as the Office
chooses in its sole discretion. If the
supplemental response and/or
comments were scanned into the
electronic Image File Wrapper (IFW) for
the reexamination proceeding, and thus,
the papers cannot be physically
returned or discarded, then the
supplemental response and/or
comments entries will be marked
“closed” and “non-public,” and they
will not constitute part of the record of
the reexamination proceeding. Such
papers will not display in the Office’s
image file wrapper that is made
available to the public, patent owners,
and representatives of patent owners,
i.e., they will not display in PAIR
(Patent Application Information
Retrieval) at the Office’s Web site
http://www.uspto.gov.

III. Clarifying Changes as to
Reexamination Rule Terminology and
Applicability, and Correction of
Inadvertent Errors in the Text of
Certain Reexamination Rules

The Office is making miscellaneous
clarifying changes as to the terminology
and applicability of the reexamination
rules. The rule changes of sub-parts 1
and 2 below were originally proposed in
the Changes To Support
Implementation of the United States
Patent and Trademark Office 21st
Century Strategic Plan, 68 FR 53816
(Sept. 12, 2003), 1275 Off. Gaz. Pat.
Office 23 (Oct. 7, 2003) (proposed rule)
(hereinafter the Strategic Plan Proposed
Rule). The Office did not proceed with
those changes in the final rule Changes
To Support Implementation of the
United States Patent and Trademark
Office 21st Century Strategic Plan, 69

FR 56482 (Sept. 21, 2004), 1287 Off.
Gaz. Pat. Office 67 (Oct. 12, 2004) (final
rule) (hereinafter the Strategic Plan
Final Rule). The Office then re-
presented those proposals in Revisions
and Technical Corrections Affecting
Requirements for Ex Parte and Inter
Partes Reexamination, 71 FR 16072
(March 30, 2006) 1305 Off. Gaz. Pat.
Office 132 (April 25, 2006) (proposed
rule) after further consideration and in
view of the changes made by the final
rule Rules of Practice Before the Board
of Patent Appeals and Interferences, 69
FR 49960 (Aug. 12, 2004), 1286 Off. Gaz.
Pat. Office 21 (Sept. 7, 2004) (final rule)
(hereinafter, the Appeals final rule). The
essential substance of the changes set
forth in sub-parts 1 and 2, remains as
originally proposed in the Strategic Plan
Proposed Rule.

The four types (sub-parts) of revisions
are explained as follows:

Sub-part 1. The rules are amended to
clarify that “conclusion” of a
reexamination “proceeding’ takes place
when the reexamination certificate is
issued and published, while
“termination” of the “prosecution” of
the proceeding takes place when the
patent owner fails to file a timely
response in an ex parte or inter partes
reexamination proceeding, or a Notice
of Intent to Issue Reexamination
Certificate (NIRC) is issued, whichever
occurs first. This distinction is
important, because a reexamination
prosecution that is terminated may be
reopened at the option of the Director
where appropriate. For example, a
rejection that was withdrawn during the
proceeding may be reinstated after the
prosecution has terminated, where the
propriety of that rejection has been
reconsidered. In contrast, a
reexamination proceeding that has been
concluded is not subject to being
reopened. After the reexamination
proceeding has been concluded, the
Office is not permitted to reinstate the
identical ground of rejection in a
subsequent reexamination proceeding,
when the same question of patentability
raised by the prior art in the concluded
proceeding is the basis of the rejection.
See section 13105, part (a), of the Patent
and Trademark Office Authorization Act
of 2002, enacted in Public Law 107-273,
21st Gentury Department of Justice
Appropriations Authorization Act, 116
Stat. 1758 (2002).

This distinction between terminating
the prosecution of the reexamination
proceeding, and the conclusion of the
reexamination proceeding, was
highlighted by the Federal Circuit
decision of In re Bass, 314 F.3d 575,
577,65 USPQ2d 1156, 1157 (Fed. Cir.
2003), wherein the court indicated that
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Until a matter has been completed,
however, the PTO may reconsider an earlier
action. See In re Borkowski, 505 F.2d 713,
718,184 USPQ 29, 32-33 (CCPA 1974). A
reexamination is complete upon the
statutorily mandated issuance of a
reexamination certificate, 35 U.S.C. 307(a);
the NIRC merely notifies the applicant of the
PTO’s intent to issue a certificate. A NIRC
does not wrest jurisdiction from the PTO
precluding further review of the matter.

Each of the Notice of Intent to Issue
Reexamination Certificate cover sheet
forms (ex parte reexamination Form
PTOL 469 and inter partes
reexamination Form PTOL 2068)
specifically states (in its opening
sentence) that “[plrosecution on the
merits is (or remains) closed in this
* * * reexamination proceeding. This
proceeding is subject to reopening at the
initiative of the Office, or upon
petition.” This statement in both forms
makes the point that the NIRC
terminates the prosecution in the
reexamination proceeding (if
prosecution has not already been
terminated, e.g., via failure to respond),
but does not (terminate or) conclude the
reexamination proceeding itself. Rather,
it is the issuance and publication of the
reexamination certificate that concludes
the reexamination proceeding. The rules
are revised accordingly.

Definitional Consideration: In the
Strategic Plan Proposed Rule, the
terminology used was that a patent
owner’s failure to file a timely response
in a reexamination proceeding (and the
issuance of the NIRC) would
“conclude” the prosecution of the
reexamination proceeding, but would
not terminate the reexamination
proceeding, and the issuance and
publication of a reexamination
certificate would ““terminate” the
reexamination proceeding. This usage of
“conclude” and ‘“‘terminate” has been
reconsidered, however, and the usage of
the terms has been reversed to be
consistent with the way the Office
defines ‘‘termination,” as can be
observed in the recent Appeals final
rule (supra.). It is to be noted that the
patent statute, in 35 U.S.C. 307(a), states
for ex parte reexamination: “In a
reexamination proceeding under this
chapter, when the time for appeal has
expired or any appeal proceeding has
terminated, the Director will issue and
publish a certificate canceling any claim
of the patent finally determined to be
unpatentable, confirming any claim of
the patent determined to be patentable,
and incorporating in the patent any
proposed amended or new claim
determined to be patentable.”
(Emphasis added). 35 U.S.C. 316
contains an analogous statement for

inter partes reexamination. Thus, after
the appeal proceeding in the
reexamination is terminated (which
terminates the prosecution in the
reexamination), the reexamination
proceeding is concluded by the issuance
and publication of the reexamination
certificate.

It is further observed that in the
Appeals final rule, § 1.116(c) states that
“[t]he admission of, or refusal to admit,
any amendment after a final rejection, a
final action, an action closing
prosecution, or any related proceedings
will not operate to relieve the * * *
reexamination prosecution from
termination under § 1.550(d) or
§1.957(b) * * *.” The use of
“termination of the prosecution” is
consistent with the presentation in
§1.116(c) in the Appeals final rule. As
a further indication in the Appeals final
rule, § 1.197(a) discusses the passing of
jurisdiction over an application or
patent under ex parte reexamination
proceeding to the examiner after a
decision by the Board of Patent Appeals
and Interferences, and § 1.197(b) then
states that ““[p]roceedings on an
application are considered terminated
by the dismissal of an appeal or the
failure to timely file an appeal to the
court or a civil action (§ 1.304) except
* * *» Thus, the termination (of the
appeal) does not signify the completion
of an application or reexamination
proceeding. Rather, the application then
continues until patenting or
abandonment, and the reexamination
continues until issuance (and
publication) of the reexamination
certificate; at that point these
proceedings are concluded.

The above changes are directed to
§§1.502, 1.530(1)(2), 1.550, 1.565(d),
1.570, 1.902, 1.953, 1.957, 1.958, 1.979,
1.991, 1.997, and 41.4.

Sub-part 2. The reexamination rules
are revised to state that the
reexamination certificate is “issued and
published.” Prior to this revision, the
rules referred to the issuance of the
reexamination certificate, but failed to
refer to the publication of the certificate.

Pursuant to 35 U.S.C. 307(a), “when
the time for appeal has expired or any
appeal proceeding has terminated, the
Director will issue and publish a
certificate * * *” (emphasis added) for
an ex parte reexamination proceeding.
Likewise, for an inter partes
reexamination, 35 U.S.C. 316(a) states
that “when the time for appeal has
expired or any appeal proceeding has
terminated, the Director shall issue and
publish a certificate” (emphasis added).
Any reexamination proceeding is
concluded when the reexamination
certificate has been issued and

published. It is at that point in time that
the Office no longer has jurisdiction
over the patent that has been
reexamined. Accordingly, the titles of
§§1.570 and 1.997, as well as
paragraphs (b) and (d), are now revised
to track the language of 35 U.S.C. 307
and 35 U.S.C. 316, and refer to both
issuance and publication, to thereby
make it clear in the rules when the
reexamination proceeding is concluded.
The other reexamination rules
containing language referring to the
issuance of the reexamination certificate
are likewise revised. These changes are
directed to §§1.502, 1.530, 1.550,
1.565(c), 1.570, 1.902, 1.953, 1.957,
1.979, and 1.997.

Sub-part 3.In §1.137, the
introductory text of paragraphs (a) and
(b) previously stated ‘‘a reexamination
proceeding terminated under
§§1.550(d) or 1.957(b) or (c).”
[Emphasis added]. As pointed out in the
discussion of the first sub-part, when
the patent owner fails to timely respond,
it is actually the prosecution of the
reexamination that is terminated under
§ 1.550(d) for ex parte reexamination, or
is terminated under § 1.957(b) for inter
partes reexamination. For the § 1.957(c)
scenario, however, the prosecution of
the inter partes reexamination
proceeding is not terminated when the
patent owner fails to timely respond
pursuant to § 1.957(c). Rather, an Office
action is issued to permit the third party
requester to challenge the claims found
patentable (as to any matter where the
requester has preserved the right of such
a challenge), and the prosecution is
“limited to the claims found patentable
at the time of the failure to respond, and
to any claims added thereafter which do
not expand the scope of the claims
which were found patentable at that
time.” Section 1.957(c). Accordingly,
the introductory text of § 1.137(a), and
that of § 1.137(b), is now revised to
provide for the situation where the
prosecution is “limited” pursuant to
§1.957(c) (and the prosecution of the
reexamination is not ‘‘terminated”).
Also, §1.137(e) is revised consistently
with §1.137(a) and § 1.137(b). Further,
conforming changes are made to §§ 1.8
and 41.4, which are revised to contain
language that tracks that of §§1.137(a)
and 1.137(b).

It is noted that § 1.957(c) does, in fact,
result in the “terminating” of
reexamination prosecution as to the
non-patentable claims (under § 1.957(b),
on the other hand, prosecution is
terminated in toto). It would be
confusing, however, to refer to a
termination of reexamination
prosecution in the § 1.957(c) scenario,
since the limited termination as to the
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non-patentable claims could easily be
confused with the termination of the
entirety of the prosecution of § 1.957(b).
Accordingly, the § 1.957(c) “limited”
scope of prosecution to the scope of the
claims found patentable is the language
deemed better suited for use in the
rules.

Sub-part 4. Section 1.8(b) is revised to
explicitly provide a remedy for an inter
partes reexamination proceeding where
correspondence was mailed or
transmitted in accordance with
paragraph § 1.8(a) by a patent owner,
and pursuant to § 1.957(c), the
reexamination prosecution is not
terminated, but is rather “limited to the
claims found patentable at the time of
the failure to respond, and to any claims
added thereafter which do not expand
the scope of the claims which were
found patentable at that time.” Pursuant
to the previous version of § 1.8(b), a
remedy was provided for having
correspondence considered to be timely
filed, where correspondence was mailed
or transmitted in accordance with
paragraph § 1.8(a) but not timely
received in the Office, and ‘“‘the
application [was] held to be abandoned
or the proceeding is dismissed,
terminated, or decided with prejudice.”
[Emphasis added.] It could have
appeared that § 1.8(b) did not apply to
the § 1.957(c) scenario where
prosecution is “limited” rather than
“terminated.” Therefore, §1.8(b) is
revised to explicitly apply the § 1.8(b)
remedy in the § 1.957(c) scenario as
well.

In addition, the certificate of mailing
and transmission is available to a third
party requester filing papers in an inter
partes reexamination. See MPEP 2624
and 2666.05. Just as a § 1.8(b) remedy is
(and was) provided for the patent owner
in the §1.957(b) and §1.957(c)
scenarios, § 1.8(b) is now revised to
explicitly provide a remedy for the
requester in the § 1.957(a) scenario.

Sub-part 5. The final rule Rules of
Practice Before the Board of Patent
Appeals and Interferences 69 FR 49960
(Aug. 12, 2004), 1286 Off. Gaz. Pat.
Office 21 (Sept. 7, 2004) (final rule)
revised the reexamination appeal rules
to remove and reserve §§1.961 to 1.977.
In addition, §§1.959, 1.979, 1.993 were
revised and new §§ 41.60 through 41.81
were added. Revisions of some of the
reexamination rules referring to these
sections were inadvertently not made,
and have now been made via this
Notice. Further, §§ 1.510(f) and 1.915(c)
are revised to change § 1.34(a) to § 1.34,
to update the two sections to conform
with the revision of § 1.34 made in final
rule Revision of Power of Attorney and

Assignment Practice 69 FR 29865 (May
26, 2004) (final rule).

In addition, in the final rule
Clarification of Filing Date
Requirements for Ex Parte and Inter
Partes Reexamination Proceedings, 71
FR 44219 (Aug. 4, 2006) (final rule), the
following errors appear. At page 44222,
it is stated:

“If after receiving a ‘Notice of Failure to
Comply with * * * Reexamination Request
Filing Requirements,’ the requester does not
remedy the defects in the request papers that
are pointed out, then the request papers will
not be given a filing date, and a control
number will not be assigned * * *.If any
identified non-compliant item has not been
corrected, then a filing date (and a control
number) will not be assigned to the request
papers.” [Emphasis added]

The Office will, however, be assigning
control numbers and receipt dates to
requests for reexamination that are not
compliant with the reexamination filing
date requirements. Thus, the text should
read, and is hereby corrected to read:

“If after receiving a ‘Notice of Failure to
Comply with * * * Reexamination Request
Filing Requirements,’ the requester does not
remedy the defects in the request papers that
are pointed out, then the request papers will
not be given a filing date. The simplest case
* * *_ If any identified non-compliant item
has not been corrected, then a filing date will
not be assigned to the request papers.”

Comments Received: The Office
published a notice proposing the
changes to ex parte and inter partes
reexamination practice for comment.
See Revisions and Technical
Corrections Affecting Requirements for
Ex Parte and Inter Partes
Reexamination, 71 FR 16072 (March 30,
2006) 1305 Off. Gaz. Pat. Office 132
(April 25, 2006) (hereinafter, the
“Revisions and Technical Corrections
proposed rule”). In response to the
Revisions and Technical Corrections
proposed rule, the Office received four
sets of written comments—one from an
intellectual property organization, two
from corporations, and one from a law
firm. There were no comments received
from individual patent practitioners or
others.

The following four proposals were set
forth in the Revisions and Technical
Corrections proposed rule:

Proposal I: To newly provide for a
patent owner reply to a request for an
ex parte reexamination or an inter
partes reexamination prior to the
examiner’s decision on the request.

Proposal II: To prohibit supplemental
patent owner responses to an Office
action in an inter partes reexamination
without a showing of cause.

Proposal III: To designate the
correspondence address for the patent

as the correct address for all notices,
official letters, and other
communications for patent owners in an
ex parte reexamination or an inter
partes reexamination. Also, to simplify
the filing of reexamination papers by
providing for the use of “Mail Stop Ex
parte Reexam” for the filing of all ex
parte reexamination papers (not just ex
parte reexamination requests), other
than certain correspondence to the
Office of the General Counsel.

Proposal IV: To make miscellaneous
clarifying changes as to the terminology
and applicability of the reexamination
rules, and to correct inadvertent errors
in the text of certain reexamination
rules.

After reviewing the comments, this
notice of final rule making: (a) Adopts
Proposals II—IV of the Revisions and
Technical Corrections proposed rule for
revision of the rules of practice, while
making only stylistic and non-
substantive changes to the relevant
rules, which changes are discussed
below, and (b) does not adopt Proposal
I of the Revisions and Technical
Corrections proposed rule.

The comments taking issue with the
proposals, and the Office’s responses to
those comments, now follow. Comments
generally in support of a change that has
been adopted are only discussed in
some instances.

I. Comments as to Proposal I of the
Revisions and Technical Corrections
Proposed Rule

Proposal I, as set forth in the
Revisions and Technical Corrections
proposed rule, was to newly provide for
a patent owner reply to a request for
reexamination, prior to the Office’s
decision on the request. Comments
against implementing the proposal in
any form, were advanced by a major
intellectual property organization and
one of the two corporations that
commented on the proposal. One
comment, which was advanced by the
other corporation that commented, was
in favor of implementing the proposal
even more liberally in favor of the
patent owner than was proposed.

1. The corporate comment in favor of
implementation of Proposal I: This
comment states that commenter believes
this proposed rule change allows for
greater input from involved parties
before an Examiner determines whether
reexamination should be declared, and
that the greater input would further the
goal of a fair and efficient, well-
informed reexamination. The comment
further states that the proposed rule
change would allow patentees to inform
the Patent Office of facts that may bear
upon the decision on the reexamination
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request, such as the outcome of
litigation involving prior art submitted
to the Patent Office with the request,
and other relevant factors.

The comment then goes on to request
“further clarification and certain
modifications to the proposed rule
change.” The commenter urges that
patent owner’s reply to a Director-
ordered examination should be allowed.
The commenter asserts that the
discarding/returning of a non-compliant
patent owner reply to a request for
reexamination (without a chance for re-
submission) seems unduly harsh, and is
unlike other Office rules that allow a
submission to be corrected if not in
proper form. The commenter further
requests that various options as to relief
from the 50-page limit for the reply be
implemented. Finally, the commenter
suggests implementation of the
Electronic Filing System (EFS) to
expedite submission of the reply to the
request.

2. The intellectual property
organization comment opposed to
implementation of Proposal I: The
commenter points out that evidence has
not been proffered to suggest a need for
a patent owner to have an opportunity
to reply to a request for reexamination
before a decision has been made by the
Office. It is asserted that no evidence
has been advanced as to granted
reexaminations that should not have
been granted based on incomplete/
inaccurate information, or because of
the allegedly low statutory threshold of
a “substantial new question of
patentability” to order reexamination, or
because of an examiner inexperienced
in reexamination practices. The
commenter later provides a statistical
analysis to show that the Office’s
reexamination statistics do not justify
implementation of Proposal I without
such evidence.

The comment states that the Office
has made a substantial improvement in
the handling of reexamination
proceedings by creating the new Central
Reexamination Unit (CRU) dedicated to
these proceedings, resulting in better
management of reexamination
proceedings, more timely, detailed and
thorough Office actions, and an increase
of the quality of the work product.
Given this, it seems premature to
introduce the opportunity for a patent
owner to file a reply before the Office
makes a decision on the request before
it is determined that the expertise being
applied in the new reexamination unit
will not avoid or at least minimize any
problem that is identified. In addition,
there is a concern that placing
additional and perhaps unnecessary
burdens on the new CRU will inhibit

either the quality or special dispatch of
the work being performed by the CRU.

The comment identifies a “significant
concern with the proposed practice
* * * that it has the potential to
significantly alter the balance between
the patent owner and a third party in ex
parte reexaminations in further favor of
the patent owner.” The comment
continues,—*“The ex parte
reexamination proceeding is recognized
as being one that is biased heavily in
favor of the patent owner by excluding
participation by the third party after the
request is filed (unless the patent owner
files a statement after the request is
granted that would trigger only one
additional opportunity for the third
party to reply to any statement filed by
the patent owner) * * *. [Ulnder the
proposal, the patent owner effectively
would have an opportunity to file a
patent owner’s statement before the PTO
decision on the request and thereafter
exclude the third party from further
participation in the proceeding by
simply not filing any patent owner’s
statement.” The comment concludes
that the Office “‘should not bias the ex
parte proceeding in further favor of the
patent owner, and should not take steps
that will create additional and
unnecessary burdens on the
reexamination unit that are likely to
further weaken the incentives for third
parties to provide useful information
relevant to patentability to the [Office].”
The commenter then adds that “[e]ven
in an inter partes proceeding, we are not
aware of any justification for
unnecessarily adding to the burdens of
the reexamination unit or providing
opportunities for the patent owner to
delay the initiation of inter partes
reexamination.”

3. The corporate comment opposed to
implementation of Proposal I: The
comment points out some generally
favorable aspects of Proposal I, but
counters with a recognition that “the
impact of the issuance and enforcement
of potentially invalid patents [is] so
detrimental to the public as to warrant
giving the requester every opportunity
to proffer prior art to the Office for its
consideration even though some
inefficiencies may result.” Commenter
expresses a concern that “permitting the
patent owner to respond to the
requester’s comments before a
reexamination determination is made”
could “have the additional unintended
affect [sic, effect] of going beyond
merely addressing whether or not there
is a substantial new question of
patentability, thus discouraging third
party requesters from using the
reexamination process.” The commenter
notes the potential that the proposal

“will delay the issuance of orders
because of the time spent by the
examiner in reviewing the patent
owner’s comments. It will also begin an
unofficial ‘mini’ reexamination
proceeding before the examiner actually
has made a decision to order
reexamination. That is, it will be
difficult for the examiner to avoid
considering why the subject matter as
claimed was not anticipated or rendered
obvious by the prior art cited in the
request in view of the patent owner’s
reply before the order granting
reexamination is made. This will result
in the discouraging of third party
requester’s [sic] from utilizing the
reexamination process because of the
perception that the Office may
unintentionally address ‘the merits’
rather than merely determining whether
or not the requester raised a substantial
new question of patentability.” The
commenter expresses a final concern
that “allowing patent owner comments
may actually cause an increase in
petition filings. Ultimately, this churn
between the Office and the requester
could create a different source of Office
delays as well as expense for the
requester before the order even issues.”
The commenter further states:
“Particularly for requests worthy of
proceeding to reexamination, the Office
should take care to ensure that patent
owner’s response does not delay
issuance of the order and reexamination
process.”

Proposal I is not adopted for the
detailed reasons set forth in the
intellectual property organization and
corporate comments opposed to
implementation of Proposal I.
Reexamination practice will, however,
in the future be re-evaluated to
determine whether this proposal should
be reconsidered at a later date.

The corporate comment opposed to
implementation of Proposal I provided
suggestions to address some of its
concerns, and these will now be
addressed. The suggestions include
strictly limiting the patent owner’s
response with review to ensure that the
patent owner does not ‘“‘comment on the
merits, rather than just the issue of
whether a new question of patentability
is raised”” and “‘placing a high burden
on the patent holder to overcome a
request, such as by clear and convincing
evidence.” Such suggestions, however,
would unduly complicate and prolong
the reexamination proceeding with a
requirement for a highly subjective
determination as to what would be, or
would not be, prohibited in a patent
owner’s direct reply to a reexamination
request.
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The commenter that favored
implementing Proposal I suggested
implementing the proposal more
liberally in favor of the patent owner
than was proposed by the Office. Such
points are, however, moot, as the
proposal is not being adopted. The
following is also added with respect to
the suggestions made. As to the
assertion that the discarding/returning
of a non-compliant patent owner reply
without a chance for re-submission is
unlike other Office rules that allow a
submission to be corrected if not in
proper form, in this instance there is a
three-month statutory period running
against the Office to decide the request.
A reply correction cycle would make it
unduly burdensome for the Office to
comply with the three-month statutory
mandate. As to the various options as to
liberalizing the 50-page limit for the
reply suggested by commenter, this too
would impact on the Office’s ability to
comply with the three-month statutory
mandate.

As to the suggestion for a patent
owner reply to a Director-ordered
reexamination, the following is
observed: After reexamination is
ordered at the initiative of the USPTO
Director, the patent owner does in fact
have the right to reply via a patent
owner’s statement under § 1.530. This
right of “reply” takes place before the
proceeding enters into the examination
stage, and is essentially what the
commenter is requesting. As to a
notification to patent owner prior to
reexamination being ordered at the
initiative of the USPTO Director, which
the commenter also refers to, there is no
official proceeding at that point in
which to notify the patent owner of the
intent to initiate a reexamination. Also,
if such a notice of intent to initiate a
reexamination were issued as suggested
by the commenter, that would be
tantamount to ordering reexamination
since a substantial new question of
patentability would be needed in each
case. The effect would be the same as
initiating reexamination followed by a
patent owner’s statement under § 1.530
filed prior to the examination stage of
the proceeding, which is provided for in
the current practice. Further, the
suggestion also is subject to the above-
discussed concerns raised in the
intellectual property organization and
corporate comments opposed to
implementation of Proposal I.

II. Comments as to Proposal II of the
Revisions and Technical Corrections
Proposed Rule

Proposal II, as set forth in the
Revisions and Technical Corrections
proposed rule, was to prohibit a

supplemental patent owner response to
an Office action (which can be filed to
address a third party requester’s
comments on patent owner’s initial
response to an Office action) without an
adequate showing of sufficient cause for
entry. This would be implemented by
revising § 1.945. Three comments
addressed this proposal.

1. The law firm comment expresses a
belief that the proposed revision to
§1.945 would achieve the Office’s
purpose of (1) providing assistance to
the Office in exercising its discretion to
enter supplemental replies pursuant to
§1.111(a)(2) in inter partes
reexamination proceedings, and (2)
discouraging patent owners from filing
superfluous supplemental replies that
delay the proceedings. The commenter,
however, raises certain concerns as to
the proposal.

Commenter correctly points out that,
pursuant to the proposal, the showing of
sufficient cause would be required to
provide: (1) A detailed explanation of
how the criteria of §1.111(a)(2)() is
satisfied; (2) an explanation of why the
supplemental response could not have
been presented together with the
original response to the Office action;
and (3) a compelling reason to enter the
supplemental response. The commenter
then asserts that an explanation of why
the supplemental response “could not”
have been presented together with the
original response is not workable. The
commenter suggests use of “was not” in
place of “could not” to address the
concern. This point is well taken and is
adopted. Once the patent owner
explains why the supplemental
response ‘“was not” presented together
with the original response, the Office
can evaluate the reason in terms of the
equities it provides. Thus, if the patent
owner was reasonably not aware of a
certain fact or circumstance that
generated patent owner’s basis for the
supplemental response, that will be a
factor to be balanced against the delay
in the proceeding and additional
resources to be expended by the
requester and the Office.

Commenter also asserts that there is
no guidance of what would be a
“compelling reason” to enter the
supEIemental response.

This point is addressed here in terms
of equities. A patent owner would need
to show that its position would be
prejudiced by the lack of entry of a
supplemental response in a way that
cannot be addressed later in the
proceeding, and that the adverse effect
on patent owner is significant enough to
counter-balance the delay in the
proceeding and additional resources to
be expended by the requester and the

Office. Thus, if the patent owner simply
was not aware of an argument, or even
rebuttal art, that the requester submitted
in commenting on the Office action and
patent owner’s response, a
supplemental response will not be
entered for the purpose of addressing
the argument, or rebuttal art. The
purpose of the response is to respond to
the Office action, not to reply to the
requester or to reshape the patent
owner’s response after obtaining
requester’s input. Likewise, if the
purpose of the supplemental response is
merely to reconfigure claims without
making a material change to the
substance, or to add some claims for
additional scope of protection, such
would not provide a compelling reason.

2. The intellectual property
organization comment supports
implementation of Proposal II.
Commenter, however, requests
clarification as follows: “If a patent
owner files a supplemental response to
a PTO action in an inter partes
reexamination proceeding, we
understand that it must be accompanied
by a showing of sufficient cause. We
further understand that the filing of that
supplemental response, whether or not
accompanied by an appropriate showing
and whether or not the PTO ultimately
enters the supplemental response, will
trigger an opportunity for the third party
to file written comments that may
address both the supplemental response
and any showing of sufficient cause.
Please confirm whether our
understanding is correct.”

In response, the following is
provided. It is mandated by statute that
any requester comments filed after a
patent owner response to an Office
action must be filed “within 30 days
after the date of service of the patent
owner’s response.” 35 U.S.C. 314(b)(2).
Thus, where the patent owner files a
supplemental response to an Office
action, the requester would be well
advised to file any comments deemed
appropriate (to address the merits and/
or showing of sufficient cause) within
30 days after the date of service of the
patent owner’s supplemental response,
in case the Office exercises its discretion
to enter the supplemental response. If
the supplemental response is not
entered, both the supplemental response
and any comments following that
supplemental response will either be
returned to parties or discarded as the
Office chooses in its sole discretion. If
the supplemental response and/or
comments were scanned into the
electronic Image File Wrapper (IFW) for
the reexamination proceeding, and thus,
the papers cannot be physically
returned or discarded, then the
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supplemental response and/or
comments entries will be marked
“closed” and “non-public,” and they
will not constitute part of the record of
the reexamination proceeding. Such
papers will not display in the Office’s
image file wrapper that is made
available to the public, patent owners,
and representatives of patent owners,
i.e., they will not display in PAIR at the
Office’s Web site http://www.uspto.gov.

3. One of the two corporate comments
opposes Proposal II. Commenter states
that “ ‘compelling reasons’ for entering
a supplemental reply is not the standard
set by sections 111(a)(2)(i)(A)—(F), and
no justification has been suggested for
why a patentee should be subjected to
such an obstacle. We submit that the
undefined but presumably considerable
‘compelling reason’ standard is
unnecessary, and will unfairly prevent
patentees from presenting information
to the Patent Office that will assist in
achieving a correct outcome in
reexaminations. This will reduce the
quality and reliability of reexamination
decisions, and thus this proposed rule
should not be implemented.”

The comment is noted, but it is not
persuasive in view of the following:
Sections 1.111(a)(2)(i)(A) through
(a)(2)(1)(F) were implemented with a
focus on applications for patents, in
which the prosecution is ex parte. For
reexamination, however, there is a
unique statutory mandate for special
dispatch, which calls for measures to
minimize delays in the proceeding. In
an ex parte reexamination proceeding,
delay brought about by a supplemental
patent owner response can be
acceptable where the delay is
insignificant, in order to achieve the
benefits to which the commenter
alludes. In inter partes reexamination,
however, each time the patent owner
supplementally responds, the requester
may, be statute, respond within a given
time period; the Office must then
process a whole new set of papers for
the parties. Accordingly, the delay in
inter partes reexamination is magnified,
when the patent owner supplementally
responds. The potential for extension of
the prosecution each time the patent
owner files a supplemental patent
owner response is unique to inter partes
reexamination, and will not be
permitted without sufficient cause
having been shown.

The Office has been receiving
supplemental patent owner responses
purporting to meet the conditions of
§1.111(a)(2)(i)(F), which have resulted
in undue delays in the proceedings,
requiring the Office to evaluate whether
such supplemental responses comply

with any of the provisions of
§§1.111(a)(2)(i)(A) through (a)(2)([1)(F).

Furthermore, the reexamination
statute gives the third party requester an
absolute right to file comments on the
patent owner’s response. Accordingly,
the Office is forced to evaluate two sets
of papers from each party, causing yet
further delay. In addition, the Office has
seen patent owners file multiple
supplemental responses causing
dramatic delays in the administrative
process (a typical situation is discussed
in the next paragraph). While it is not
uncommon for adverse parties to want
to have “the last word,” the Office
needs to set reasonable limits in order
to control the administrative process, as
well as comply with the statutory
mandate for special dispatch in inter
partes reexamination.

A typical situation is as follows. A
patent owner wishes to respond to the
requester’s comments on the patent
owner’s response, and the patent owner
thus files a supplemental response to
address the requester’s comments. The
requester may then choose to
supplementally comment on patent
owner’s supplemental response.
Multiple iterations of patent owner
responses addressing requester
comments followed by further requester
comments may then take place. The
Office has experienced this situation in
a number of proceedings, and the Office
has needed to address each set of
supplemental responses and
supplemental comments—to first
ascertain why patent owner filed the
supplemental response and the equities
presented by the parties, and then to
decide whether to either close from
public view (or return) the papers, or to
enter them, and the Office must perform
all the attendant processing. The present
rule revision requires the patent owner
to state, up front, the basis for seeking
entry of a supplemental response, and it
gives the requester an opportunity for
rebuttal. This provides the Office with
a mechanism for immediately weeding
out any inappropriate supplemental
response. Also, the requirement that
patent owner provide the basis for entry
will alert the patent owner to situations
where no appropriate basis exists, such
that patent owner will realize it should
not make a submission. This will save
(a) the patent owner the effort of making
the submission, only to have it returned,
(b) the requester the effort of making a
supplemental comment, only to have it
returned, and (c) the Office from having
to expend the resources to address and
process the submissions.

It is further to be noted that, in a
litigation setting, the courts have
established controls to limit the extent

of briefing, and the Office is likewise
justified in limiting the parties’
responses to an Office action. Moreover,
regardless of how many patent owner
responses are permitted, it should be
noted that the inter partes
reexamination statute (35 U.S.C. 314)
specifically contemplates that the
requester has the right to respond to
every patent owner submission, thereby
giving the requester ““the last word.”
There is no intent in the statute to
provide the patent owner with a chance
to file a “last word” supplemental
response to address the requester’s
comments. Indeed, 35 U.S.C. 314(b)(2)
ends the iteration of addressing the
Office action by stating that ““the third-
party requester shall have one
opportunity to file written comments
addressing issues raised by the action of
the Office or the patent owner’s
response thereto.” As a final point, 35
U.S.C. 314(b)(1) provides the patent
owner with the ability to respond to
what the Office action says, not to the
requester’s comments, and that
continues to be available in the
proceeding. Such is the statutory
framework for providing prosecution by
parties, while, at the same time,
maintaining the requirement for special
dispatch in the inter partes
reexamination proceeding.

Proposal II has been adopted in
revised form—an explanation is
required as to why the supplemental
response ‘“was not” presented together
with the original response to the Office
action, rather than the proposed
explanation of why the supplemental
response ‘“‘could not” have been
presented.

III. Comments as to Proposal III of the
Revisions and Technical Corrections
Proposed Rule

The second part of Proposal III, as set
forth in the Revisions and Technical
Corrections, was to simplify the filing of
reexamination papers by providing for
the use of “Mail Stop Ex Parte Reexam”
for the filing of all ex parte
reexamination papers (not just ex parte
reexamination requests), other than
certain correspondence to the Office of
the General Counsel. No issues were
raised by the comments as to that part
of Proposal III.

The first part of Proposal III, as set
forth in the Revisions and Technical
Corrections proposed rule, was to
designate the correspondence address
for the patent as the correct address for
all notices, official letters, and other
communications for patent owners in a
reexamination. It was that part of
Proposal III that was commented upon.
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1. One of the corporate comments
supports the Proposal II rule change as
to the designation of the correspondence
address for the patent as the correct
address for communications for patent
owners in a reexamination, and
recognizes the need to ease the burden
on the Office in corresponding with
patent owners in reexamination
proceedings. Commenter, however,
strongly encourages the Office to
promptly post all correspondence
electronically since ‘‘the
correspondence address will be the only
address used for mailings by the Office”
under the proposal, “and no double
correspondence will be sent.”

In response, all correspondence for a
reexamination proceeding is in fact
promptly posted electronically in the
Office’s Image File Wrapper (IFW) for
that proceeding, and is available via the
Office’s public PAIR (Patent Application
Information Retrieval) system. One of
the benefits resulting from the Office’s
somewhat recent creation of the Central
Reexamination Unit is that
reexamination correspondence is now
mailed by a central unit dedicated
solely to reexamination, which is in a
position to ensure prompt entry of
correspondence into the IFW.

2. The intellectual property
organization comment likewise supports
Proposal III. Commenter, however,
identifies a concern that ‘““the Office
states that it will automatically change
the correspondence address to that of
the patent file.” Commenter suggests
that, despite the rule revision, the
correspondence address of the patent
owner and any third party, should be
maintained by the Office as “whatever
correspondence address has been
established,” and “a specific
requirement of the patent owner to
comply with the adopted regulation”
should be made. This suggestion is
presented to reduce ‘‘the risk of
termination of the prosecution of a
reexamination proceeding by sending
correspondence to the patent owner at
an address different than has already
been established in the pending
reexamination proceeding.”

This suggestion is not adopted;
however, for inter partes reexamination
proceedings, an accommodation will be
made by the Office as is discussed
below. Retaining the old attorney or
agent of record register address as that
of the patent owner’s correspondence
address in the face of the rule change
which mandates otherwise can only
lead to uncertainty and confusion. This
would result in a situation where some
correspondence addresses are done one
way and others are done another way.
Third party requesters would be placed

in a quandary as to which address to
serve. The same would be true for
parties serving papers under MPEP 2286
or 2686 (notifications of existence of
prior or concurrent proceedings).
Retaining the address used for
correspondence in the reexamination
proceeding different from that used
during the pendency of applications (as
well as post-grant correspondence in
patents maturing from such
applications) will also make it difficult
for members of the public reviewing the
patent and its associated files and
materials. Furthermore, searching out
all the instances where the
correspondence address would be in
need of a change in view of the
“adopted regulation” in order to send
the suggested “specific requirement of
the patent owner to comply with the
adopted regulation” would place a huge
and undue burden on Office resources.
The ex parte reexamination data
captured by the Office through Sept. 30,
2006, will be used to illustrate this.
There are 1,944 ex parte reexamination
proceedings pending. The Office would
need to check to see which of the 8,252
total ex parte reexamination
proceedings are the 1,944 pending
reexamination proceedings. Then,
Notices would need to be sent out for
all of them, and the Office would also
need to do the PALM work. For inter
partes reexamination proceedings,
however, there are approximately 200
pending proceedings. Accordingly, the
Office intends to issue, in the near
future, a notice in all pending inter
partes reexamination proceedings,
notifying the parties about this rule
change and the patent owner’s correct
address. It is to be noted that requester
paper service on patent owner occurs far
more often in inter partes
reexamination, than such service on
patent owner in ex parte reexamination.
Thus, the major impact of commenter’s
concern in this area has been addressed.
IV. Proposal IV has been adopted as
it was proposed—none of the comments
took issue with any aspect of this
proposal.

Section-by-Section Discussion

Section 1.1: Section 1.1(c)(1) is
amended to provide for use of “Mail
Stop Ex Parte Reexam” for the filing of
all ex parte reexamination papers other
than certain correspondence to the
Office of the General Counsel. Paragraph
(c)(1) of § 1.1(c) has been changed from
its prior reading ‘“Requests for ex parte
reexamination (original request papers
only) should be additionally marked
‘Mail Stop Ex Parte Reexam’” to now
read “Requests for ex parte
reexamination (original request papers)

and all subsequent ex parte
reexamination correspondence filed in
the Office, other than correspondence to
the Office of the General Counsel
pursuant to § 1.1(a)(3) and § 1.302(c),
should be additionally marked ‘Mail
Stop Ex Parte Reexam.””

Section 1.8: Section 1.8(b) is amended
to recite “In the event that
correspondence is considered timely
filed by being mailed or transmitted in
accordance with paragraph (a) of this
section, but not received in the * * *
Office after a reasonable amount of time
has elapsed from the time of mailing or
transmitting of the correspondence
* * * or the prosecution of a
reexamination proceeding is terminated
pursuant to § 1.550(d) or § 1.957(b) or
limited pursuant to § 1.957(c), or a
requester paper is refused consideration
pursuant to § 1.957(a), the
correspondence will be considered
timely if the party who forwarded such
correspondence:”. The language “the
prosecution of a reexamination
proceeding is terminated” (for § 1.550(d)
and §1.957(b)) clarifies that the
reexamination proceeding is not
concluded under § 1.550(d) or
§1.957(b), but rather, the prosecution of
the reexamination is terminated. The
language “or the prosecution of a
reexamination proceeding is * * *
limited pursuant to § 1.957(c)”” more
appropriately sets forth that the § 1.8(b)
remedy is applied to avoid the §1.957(c)
consequences of a patent owner’s failure
to respond in an inter partes
reexamination. The language “or a
requester paper is refused consideration
pursuant to § 1.957(a)”” more
appropriately sets forth that the § 1.8(b)
remedy is applied to avoid the § 1.957(a)
consequences of a failure to file a
requester paper in an inter partes
reexamination.

Section 1.17: Sections 1.17(1) and (m)
are revised to clarify that a
reexamination proceeding is not
concluded under § 1.550(d) or
§1.957(b), but rather, the prosecution of
a reexamination is terminated under
§1.550(d) or §1.957(b), or
reexamination prosecution is limited
under § 1.957(c). No change is made as
to the fee amounts.

Section 1.33: Section 1.33(c) is
revised to replace the prior recitation of
“the attorney or agent of record (see
§ 1.32(b)) in the patent file at the
address listed on the register of patent
attorneys and agents maintained
pursuant to §§11.5 and 11.11 or, if no
attorney or agent is of record, to the
patent owner or owners at the address
or addresses of record” with
“correspondence address.” As § 1.33(c)
is now revised, all notices, official
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letters, and other communications for
the patent owner or owners in a
reexamination proceeding will be
directed to the correspondence address
for the patent. As previously discussed,
a change to the correspondence address
may be filed with the Office during the
enforceable life of the patent.

Section 1.137: Sections 1.137(a), (b),
and (e) are amended to more
appropriately set forth the § 1.550(d)
and § 1.957(b) consequences of the
patent owner’s failure to make a
required response. To do so, the
introductory text of §1.137(a) and
§1.137(b) is now revised to recite ‘“‘a
reexamination prosecution becoming
terminated under §§ 1.550(d) or
1.957(b)” (emphasis added), rather than
the previous recitation of “a
reexamination proceeding becoming
terminated under §§ 1.550(d) or
1.957(b)” (emphasis added). In
§1.137(e), “‘a terminated ex parte
reexamination prosecution” and ‘““a
terminated inter partes reexamination
prosecution or an inter partes
reexamination limited as to further
prosecution” are inserted in place of the
previous recitation of “‘a terminated ex
parte reexamination proceeding” and “a
terminated inter partes reexamination
proceeding,” respectively.

Sections 1.137(a), (b) and (e) are
amended to clarify that the
reexamination proceedings under
§1.957(c) referred to in §1.137 are
limited as to further prosecution; the
prosecution is not terminated. To make
this clarification, the introductory text
portions of § 1.137(a) and § 1.137(b) are
revised to recite that the prosecution is
“limited under §1.957(c),” rather than
“terminated.” Section 1.137(e) is
revised to also refer to “revival” of “an
inter partes reexamination limited as to
further prosecution.” The heading of
§1.137 is also revised to add “limited.”

Section 1.502: Section 1.502 is
amended to state that the
“reexamination proceeding” is
“concluded by the issuance and
publication of a reexamination
certificate.” That is the point at which
citations (having an entry right in the
patent) that were filed after the order of
ex parte reexamination will be placed in
the patent file.

Section 1.510: Section 1.510(f) is
revised to change § 1.34(a) to § 1.34.
This change updates the section to
conform to the revision of § 1.34 made
in Revision of Power of Attorney and
Assignment Practice, 69 FR 29865 (May
26, 2004) (final rule).

Section 1.530: Section 1.530(a) is
amended to provide for the disposition
of the unauthorized paper being
explicitly set forth in the § 1.530(a), i.e.,

the paper will be returned or discarded
at the Office’s option. This explicit
recitation of the Office’s discretion was
proposed at the last line of the
discussion of §1.530(a) in the Section-
by-Section analysis of the proposed rule
making notice and was not commented
on. If the unauthorized paper was
scanned into the electronic Image File
Wrapper (IFW) for the reexamination
proceeding, and thus, the paper cannot
be physically returned or discarded,
then the unauthorized paper entry will
be marked “closed” and “non-public,”
and it will not constitute part of the
record of the reexamination proceeding.
Such papers will not display in the
Office’s image file wrapper that is made
available, via PAIR, to the public, patent
owners, and representatives of patent
owners.

Section 1.530(k) is amended to state
that proposed amendments in ex parte
or inter partes reexamination are not
effective until the reexamination
certificate is both “issued and
published” to conform § 1.530(k) with
the language of 35 U.S.C. 307. Sections
1.530(1)(1) and (1)(2) are amended to
delete the references to “1.977” and add
instead ““1.997.” This corrects the prior
reference to non-existent §1.977. In
addition, §1.530(1)(2) is revised to recite
that the reexamination proceeding is
“concluded” by a reexamination
certificate under §1.570 or § 1.997, as
opposed to “terminated,” which applies
to a reexamination prosecution.

Section 1.550: Section 1.550(d) is
amended to recite that “[i]f the patent
owner fails to file a timely and
appropriate response to any Office
action or any written statement of an
interview required under § 1.560(b), the
prosecution in the ex parte
reexamination proceeding will be a
terminated prosecution, and the
Director will proceed to issue and
publish a certificate concluding the
reexamination proceeding under § 1.570
* * *” This makes it clear that the
patent owner’s failure to timely file a
required response (or interview
statement) will result in the
“terminating of prosecution of the
reexamination proceeding,” but will not
“conclude the reexamination
proceeding.” It is to be noted that the
prosecution will be a terminated
prosecution as of the day after the
response was due and not timely filed.
In this instance, the Notice of Intent to
Issue Reexamination Certificate (NIRC)
will be subsequently issued; however, it
will not be the instrument that operates
to terminate the prosecution, since that
will have already automatically
occurred upon the failure to respond.
Further, “issued and published” is used

to conform § 1.550(d) to the language of
35 U.S.C. 307.

Section 1.565: Section 1.565(c) is
amended to set forth that merged
(consolidated) ex parte reexamination
proceedings will result in the “issuance
and publication” of a single certificate
under § 1.570. As pointed out above,
this tracks the statutory language.
Section 1.565(d) is further amended to
make it clear that the issuance of a
reissue patent for a merged reissue-
reexamination proceeding effects the
conclusion of the reexamination
proceeding. This is distinguished from
the termination of the reexamination
prosecution, as pointed out above. As a
further technical change,
“consolidated” in the prior version of
§1.565(c) is revised to now recite
“merged,” for consistency with the
terminology used in § 1.565(d). There is
no difference in the meaning of the two
terms, and the use of different terms in
the two subsections was confusing. In
addition, in § 1.565(d), the prior
recitation of “normally” is replaced by
“usually” (“normally” was an
inadvertent inappropriate choice of
terminology). The same term (‘““usually”)
would be added to § 1.565(c). As was
pointed out in the Notice of Proposed
Rule Making, there are instances where
the Office does not merge (consolidate)
an ongoing ex parte reexamination
proceeding with a subsequent
reexamination or reissue proceeding,
which are addressed on a case-by-case
basis. The following examples are again
set forth. If the prosecution in an
ongoing ex parte reexamination
proceeding has terminated (e.g., a
Notice of Intent to Issue Reexamination
Certificate has issued), the ex parte
reexamination proceedings will
generally not be merged (consolidated)
with a subsequent reexamination
proceeding or reissue application. If an
ongoing ex parte reexamination
proceeding is ready for decision by the
Board of Patent Appeals and
Interferences, or is on appeal to the U.S.
Court of Appeals for the Federal Circuit,
it would be inefficient (and contrary to
the statutory mandate for special
dispatch in reexamination) to “pull
back” the ongoing ex parte
reexamination proceeding for merger
with a subsequent reexamination
proceeding or reissue application. As a
final example, an ongoing ex parte
reexamination proceeding might be
directed to one set of claims for which
a first accused infringer (with respect to
the first set) has filed the ongoing
request for reexamination. A later
reexamination request might then be
directed to a different set of claims for
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which a second accused infringer (with
respect to the second set) has filed the
request. In this instance, where there are
simply no issues in common, merger
would serve only to delay the resolution
of the first proceeding without
providing any benefit to the public (this
would run counter to the statutory
mandate for “special dispatch” in
reexamination proceedings). If
reexamination is to act as an effective
alternative to litigation, the ability to
decide the question of whether to
merge/consolidate based on the merits
of a particular fact pattern must be, and
is, reserved to the Office.

Section 1.570: The heading of § 1.570
and § 1.570(a) are amended to make it
clear that the issuance and publication
of the ex parte reexamination certificate
“concludes” the reexamination
“proceeding.” The failure to timely
respond, or the issuance of the NIRC,
terminate prosecution, but do not
conclude the reexamination proceeding.
For consistency with the language of 35
U.S.C. 307, §1.570, paragraphs (b) and
(d), are amended to recite that the
reexamination certificate is both “issued
and published.”

Section 1.902: Section 1.902 is
amended to state that the
“reexamination proceeding” is
“concluded by the issuance and
publication of a reexamination
certificate.” That is the point at which
citations (having a right to entry in the
patent) that were filed after the order of
inter partes reexamination will be
placed in the patent file.

Section 1.915: Section 1.915(c) is
revised to change the prior recitation of
“§1.34(a)” to § 1.34. This change
updates the section to conform to the
revision of § 1.34 made in Revision of
Power of Attorney and Assignment
Practice, 69 FR 29865 (May 26, 2004)
(final rule).

Section 1.923:In the first sentence of
§1.923, the prior recitation of “§1.919”
is changed to “§1.915,” since it is
§1.915 that provides for the request;
§1.919 provides for the filing date of the
request.

Section 1.945: Prior to the present
revision, § 1.945 provided that “[t]he
patent owner will be given at least thirty
days to file a response to any Office
action on the merits of the inter partes
reexamination.” Section 1.945 is now
revised to address the filing of a
supplemental response to an Office
action. Any supplemental response to
an Office action will be entered only
where the supplemental response is
accompanied by a showing of sufficient
cause why the supplemental response
should be entered. The showing of
sufficient cause must provide: (1) A

detailed explanation of how the
requirements of § 1.111(a)(2)(i) are
satisfied; (2) an explanation of why the
supplemental response was not
presented together with the original
response to the Office action; and (3) a
compelling reason to enter the
supplemental response.

Where the patent owner files a
supplemental response to an Office
action, the requester may file its
comments under § 1.947 within 30 days
after the date of service of the patent
owner’s supplemental response, in
order to preserve requester’s statutory
comment right, in the event the Office
exercises its discretion to enter the
supplemental response. (The comments
may address the merits of the
proceeding and/or the adequacy of the
showing of sufficient cause why the
supplemental response should be
entered.) If the requester fails to file
comments, and the Office enters the
supplemental response after 30 days
from its filing, the requester will be
statutorily barred from commenting at
this stage, because, pursuant to 35
U.S.C. 314(b)(2), any requester
comments filed after a patent owner
response to an Office action must be
filed “within 30 days after the date of
service of the patent owner’s response.”
If the requester files comments and the
patent owner’s supplemental response
is not entered by the Office, then both
the supplemental response, and any
comments following that supplemental
response, will either be returned to the
parties or discarded as the Office
chooses in its sole discretion. If the
supplemental response and/or
comments were scanned into the
electronic Image File Wrapper (IFW) for
the reexamination proceeding, and thus,
the papers cannot be physically
returned or discarded, then the
supplemental response and/or
comments entries will be marked
“closed” and “non-public,” and they
will not constitute part of the record of
the reexamination proceeding. Such
papers will not display in the Office’s
image file wrapper that is made
available, via PAIR, to the public, patent
owners, and representatives of patent
OWners.

The decision on the sufficiency of the
showing will not be issued until after
receipt of requester comments under
§1.947 on the supplemental response,
or the expiration of the 30-day period
for requester comments (whichever
comes first). The decision will be
communicated to the parties either prior
to, or with, the next Office action on the
merits, as is deemed appropriate for the
handling of the case.

A showing of sufficient cause will not
be established by an explanation that
the supplemental response is needed to
address the requester’s comments (on
patent owner’s response), and could not
have been presented together with the
original response because it was not
known that requester would raise a
particular point. The inter partes
reexamination statute (35 U.S.C. 314)
provides for the patent owner to
respond to an Office action, and the
requester to comment on that response.
There is no intent in the statute to
provide the patent owner with a chance
to file a supplemental response to
address the requester’s comments.
Indeed, 35 U.S.C. 314(b)(2) ends the
iteration of addressing the Office action
by stating that ““the third-party requester
shall have one opportunity to file
written comments addressing issues
raised by the action of the Office or the
patent owner’s response thereto.”

As pointed out above, no
corresponding rule revision is needed in
ex parte reexamination, since there is no
third party requester comment on a
patent owner response (that a patent
owner will wish to address), and
§1.111(a)(2) adequately deals with
patent owner supplemental responses.

Section 1.953: The prior version of
§1.953(b) stated: “Any appeal by the
parties shall be conducted in
accordance with §§1.959-1.983.” This
reference to §§ 1.959 through 1.983 is
not correct, as some of the referenced
rules had been deleted and others
added. Instead of revising the incorrect
reference, the entire sentence has been
deleted as being out of place in §1.953,
which is not directed to the appeal
process, but is rather directed to an
Office action notifying parties of the
right to appeal. Section 1.953(c) is
amended to state that if a notice of
appeal is not timely filed after a Right
of Appeal Notice (RAN), then
“prosecution in the inter partes
reexamination proceeding will be
terminated.” This will not, however,
conclude the reexamination proceeding.

Section 1.956: The subheading
preceding § 1.956 is amended to refer to
termination of the prosecution of the
reexamination, rather than the
termination or conclusion of the
reexamination proceeding, since
termination of the prosecution of the
reexamination is what the sections that
follow address. It is § 1.997 (Issuance of
Inter Partes Reexamination Certificate)
that deals with conclusion of the
reexamination proceeding.

Section 1.957: Section 1.957(b) is
amended to recite that “[i]f no claims
are found patentable, and the patent
owner fails to file a timely and
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appropriate response * * *, the
prosecution in the reexamination
proceeding will be a terminated
prosecution, and the Director will
proceed to issue and publish a
certificate concluding the reexamination
proceeding under § 1.997 * * *.”
(Emphasis added). This makes it clear
that the patent owner’s failure to timely
file a required response, where no claim
has been found patentable, will result in
the terminating of prosecution of the
reexamination proceeding, but will not
conclude the reexamination proceeding.
As previously discussed for ex parte
reexamination, the prosecution will be a
terminated prosecution as of the day
after the response was due and not
timely filed. In this instance, the NIRC
will be subsequently issued; however, it
will not be the instrument that operates
to terminate the prosecution, since that
will have already automatically
occurred upon the failure to respond.
Also, “issued and published” is used to
conform § 1.550(d) to the language of 35
U.S.C. 316.

Section 1.958: The heading of § 1.958
is amended to refer to the termination
of prosecution of the reexamination,
rather than the termination or
conclusion of the reexamination
proceeding, since that is what the rule
addresses.

Section 1.979: Section 1.979(b) is
amended to recite that “[u]pon
judgment in the appeal before the Board
of Patent Appeals and Interferences, if
no further appeal has been taken
(§ 1.983), the prosecution in the inter
partes reexamination proceeding will be
terminated and the Director will issue
and publish a certificate under § 1.997
concluding the proceeding.” This makes
it clear that the termination of an appeal
for an inter partes reexamination
proceeding will result in a terminating
of prosecution of the reexamination
proceeding if no other appeal is present,
but will not conclude the reexamination
proceeding. Rather, it is the
reexamination certificate under § 1.997
that concludes the reexamination
proceeding.

In addition, the title of § 1.979 is
amended to add “appeal” before
proceedings, and thus recite “Return of
Jurisdiction from the Board of Patent
Appeals and Interferences; termination
of appeal proceedings.” This makes it
clear that it is the appeal proceedings
that are terminated; the reexamination
proceeding is not terminated or
concluded.

Section 1.983:1In §1.983(a), the prior
incorrect reference to §1.979(e) is
changed to recite the correct reference:
§41.81.

Section 1.989: Section 1.989(a) is
amended to set forth that consolidated
(merged) reexamination proceedings
containing an inter partes
reexamination proceeding will result in
the issuance and publication of a single
certificate under § 1.570. As pointed out
above, this tracks the statutory language.

Section 1.991:In §1.991, “and 41.60—
41.81” is added to the previously
recited “§§ 1.902 through 1.997,” since
§§41.60-41.81 provide the requester
with participation rights. Further,
§1.991 is amended to make it clear that
the issuance of a reissue patent for a
merged reissue-reexamination
proceeding effects the conclusion of the
reexamination proceeding. This is
distinguished from the termination of
the reexamination prosecution, as
pointed out above.

Section 1.997: Both the heading of
§1.997 and § 1.997(a) are amended to
make it clear that the issuance and
publication of the inter partes
reexamination certificate effects the
conclusion of the reexamination
proceeding. The failure to timely
respond, or the issuance of the NIRC,
does not conclude the reexamination
proceeding. Section 1.997(a) is also
revised to make its language consistent
with that of § 1.570(a). For consistency
with the language of 35 U.S.C. 316,
Section 1.997, paragraphs (b) and (d),
are amended to recite that the
reexamination certificate is both issued
and published.

Section 41.4: Paragraph (b) of §41.4 is
amended to (1) recite to “‘a
reexamination prosecution becoming
terminated under §§ 1.550(d) or
1.957(b)” rather than the prior recitation
of ““a reexamination proceeding
becoming terminated under §§ 1.550(d)
or 1.957(b),” and (2) refer to the
prosecution as being “limited”” under
§1.957(c) rather than ‘“‘terminated”
under § 1.957(c). These changes track
those made in § 1.137; see the
discussion of §1.137.

Rule Making Considerations

Regulatory Flexibility Act: For the
reasons set forth herein, the Deputy
General Counsel for General Law of the
United States Patent and Trademark
Office has certified to the Chief Counsel
for Advocacy of the Small Business
Administration that the changes
implemented in this notice will not
have a significant economic impact on
a substantial number of small entities.
See 5 U.S.C. 605(b). The Office has
issued between about 150,000 and
190,000 patents each year during the
last five fiscal years. The Office receives
fewer than 100 requests for inter partes
reexamination each year. The principal

impact of the changes in this final rule
is to prohibit supplemental patent
owner responses to an Office action in
an inter partes reexamination without a
showing of sufficient cause.

The change in this final rule to
prohibit supplemental patent owner
responses to an Office action in an inter
partes reexamination without a showing
of sufficient cause will not have a
significant economic impact on a
substantial number of small entities for
two reasons. First, assuming that all
patentees in an inter partes
reexamination are small entities and
that all would have submitted a
supplemental response without
sufficient cause, the change would
impact fewer than 100 small entity
patentees each year. Second, there is no
petition or other fee for the showing of
sufficient cause that would be necessary
under the implemented change for a
supplemental patent owner’s response
to an Office action in an inter partes
reexamination.

Therefore, the changes implemented
in this notice will not have a significant
economic impact on a substantial
number of small entities.

Executive Order 13132: This rule
making does not contain policies with
federalism implications sufficient to
warrant preparation of a Federalism
Assessment under Executive Order
13132 (Aug. 4, 1999).

Executive Order 12866: This rule
making has been determined to be not
significant for purposes of Executive
Order 12866 (Sept. 30, 1993).

Paperwork Reduction Act: This notice
involves information collection
requirements which are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). The collections of information
involved in this notice have been
reviewed and previously approved by
OMB under OMB control numbers:
0651-0027, 0651-0031, 0651-0033, and
0651-0035. The United States Patent
and Trademark Office is not
resubmitting the other information
collections listed above to OMB for its
review and approval because the
changes in this notice do not affect the
information collection requirements
associated with the information
collections under these OMB control
numbers. The principal impacts of the
changes in this final rule are to: (1)
Prohibit supplemental patent owner
responses to an Office action in an inter
partes reexamination without a showing
of sufficient cause, (2) designate the
correspondence address for the patent
as the correspondence address for all
communications for patent owners in ex
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parte and inter partes reexaminations,
and (3) provide for the use of a single
“mail stop” address for the filing of
substantially all ex parte reexamination
papers (as is already the case for inter
partes reexamination papers).

Comments are invited on: (1) Whether
the collection of information is
necessary for proper performance of the
functions of the agency; (2) the accuracy
of the agency’s estimate of the burden;
(3) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
to respondents.

Interested persons are requested to
send comments to the Office of
Information and Regulatory Affairs,
Office of Management and Budget, New
Executive Office Building, Room 10202,
725 17th Street, NW., Washington, DC
20503, Attention: Desk Officer for the
Patent and Trademark Office; and (2)
Robert A. Clarke, Acting Director, Office
of Patent Legal Administration,
Commissioner for Patents, P.O. Box
1450, Alexandria, VA 22313-1450.

Notwithstanding any other provision
of law, no person is required to respond
to nor shall a person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB control number.

List of Subjects
37 CFR Part 1

Administrative practice and
procedure, Courts, Freedom of
information, Inventions and patents,
Reporting and recordkeeping
requirements, Small businesses, and
Biologics.

37 CFR Part 41

Administrative practice and
procedure, Inventions and patents,
Lawyers.

m For the reasons set forth in the
preamble, 37 CFR parts 1 and 41 are
amended as follows:

PART 1—RULES OF PRACTICE IN
PATENT CASES

m 1. The authority citation for 37 CFR
part 1 continues to read as follows:

Authority: 35 U.S.C. 2(b)(2), unless
otherwise noted.

m 2. Section 1.1 is amended by revising
paragraph (c)(1) to read as follows:

§1.1 Addresses for non-trademark
correspondence with the United States
Patent and Trademark Office.

* * * * *

(C] * * %

(1) Requests for ex parte
reexamination (original request papers)
and all subsequent ex parte
reexamination correspondence filed in
the Office, other than correspondence to
the Office of the General Counsel
pursuant to § 1.1(a)(3) and § 1.302(c),
should be additionally marked ‘“Mail
Stop Ex Parte Reexam.”

* * * * *

m 3. Section 1.8 is amended by revising
the introductory text of paragraph (b) to
read as follows:

§1.8 Certificate of mailing or
transmission.
* * * * *

(b) In the event that correspondence is
considered timely filed by being mailed
or transmitted in accordance with
paragraph (a) of this section, but not
received in the U.S. Patent and
Trademark Office after a reasonable
amount of time has elapsed from the
time of mailing or transmitting of the
correspondence, or after the application
is held to be abandoned, or after the
proceeding is dismissed or decided with
prejudice, or the prosecution of a
reexamination proceeding is terminated
pursuant to § 1.550(d) or § 1.957(b) or
limited pursuant to § 1.957(c), or a
requester paper is refused consideration
pursuant to § 1.957(a), the
correspondence will be considered
timely if the party who forwarded such

Correspondence:
* * * * *

m 4. Section 1.17 is amended by revising
paragraphs (1) and (m) to read as
follows:

§1.17 Patent application and
reexamination processing fees.

(1) For filing a petition for the revival
of an unavoidably abandoned
application under 35 U.S.C. 111, 133,
364, or 371, for the unavoidably delayed
payment of the issue fee under 35 U.S.C.
151, or for the revival of an unavoidably
terminated or limited reexamination
prosecution under 35 U.S.C. 133
(§1.137(a)):

By a small entity (§ 1.27(a))—$250.00.

By other than a small entity—$500.00.

(m) For filing a petition for the revival
of an unintentionally abandoned
application, for the unintentionally
delayed payment of the fee for issuing
a patent, or for the revival of an
unintentionally terminated or limited
reexamination prosecution under 35
U.S.C. 41(a)(7) (§ 1.137(b)):

By a small entity (§ 1.27(a))—$750.00.
By other than a small entity—
$1,500.00.

* * * * *

m 5. Section 1.33 is amended by revising
paragraph (c) to read as follows:

§1.33 Correspondence respecting patent
applications, reexamination proceedings,
and other proceedings.

* * * * *

(c) All notices, official letters, and
other communications for the patent
owner or owners in a reexamination
proceeding will be directed to the
correspondence address. Amendments
and other papers filed in a
reexamination proceeding on behalf of
the patent owner must be signed by the
patent owner, or if there is more than
one owner by all the owners, or by an
attorney or agent of record in the patent
file, or by a registered attorney or agent
not of record who acts in a
representative capacity under the
provisions of § 1.34. Double
correspondence with the patent owner
or owners and the patent owner’s
attorney or agent, or with more than one
attorney or agent, will not be

undertaken.
* * * * *

m 6. Section 1.137 is amended by
revising its heading, the introductory
text of paragraph (a), the introductory
text of paragraph (b), and paragraph (e)
to read as follows:

§1.137 Revival of abandoned application,
terminated or limited reexamination
prosecution, or lapsed patent.

(a) Unavoidable. If the delay in reply
by applicant or patent owner was
unavoidable, a petition may be filed
pursuant to this paragraph to revive an
abandoned application, a reexamination
prosecution terminated under
§§1.550(d) or 1.957(b) or limited under
§1.957(c), or a lapsed patent. A
grantable petition pursuant to this
paragraph must be accompanied by:

* * * * *

(b) Unintentional. If the delay in reply
by applicant or patent owner was
unintentional, a petition may be filed
pursuant to this paragraph to revive an
abandoned application, a reexamination
prosecution terminated under
§§1.550(d) or 1.957(b) or limited under
§1.957(c), or a lapsed patent. A
grantable petition pursuant to this

paragraph must be accompanied by:

(e) Request for reconsideration. Any
request for reconsideration or review of
a decision refusing to revive an
abandoned application, a terminated or
limited reexamination prosecution, or
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lapsed patent upon petition filed
pursuant to this section, to be
considered timely, must be filed within
two months of the decision refusing to
revive or within such time as set in the
decision. Unless a decision indicates
otherwise, this time period may be
extended under:

(1) The provisions of § 1.136 for an
abandoned application or lapsed patent;

(2) The provisions of § 1.550(c) for a
terminated ex parte reexamination
prosecution, where the ex parte
reexamination was filed under §1.510;
or

(3) The provisions of § 1.956 for a
terminated inter partes reexamination
prosecution or an inter partes
reexamination limited as to further
prosecution, where the inter partes
reexamination was filed under § 1.913.
* * * * *

m 7. Section 1.502 is revised to read as
follows:

§1.502 Processing of prior art citations
during an ex parte reexamination
proceeding.

Citations by the patent owner under
§1.555 and by an ex parte
reexamination requester under either
§1.510 or §1.535 will be entered in the
reexamination file during a
reexamination proceeding. The entry in
the patent file of citations submitted
after the date of an order to reexamine
pursuant to § 1.525 by persons other
than the patent owner, or an ex parte
reexamination requester under either
§1.510 or § 1.535, will be delayed until
the reexamination proceeding has been
concluded by the issuance and
publication of a reexamination
certificate. See § 1.902 for processing of
prior art citations in patent and
reexamination files during an inter
partes reexamination proceeding filed
under §1.913.

m 8. Section 1.510 is amended by
revising paragraph (f) to read as follows:

§1.510 Request for ex parte
reexamination.

* * * * *

(f) If a request is filed by an attorney
or agent identifying another party on
whose behalf the request is being filed,
the attorney or agent must have a power
of attorney from that party or be acting
in a representative capacity pursuant to
§1.34.

m 9. Section 1.530 is amended by
revising paragraphs (a), (k) and (1) to
read as follows:

§1.530 Statement by patent owner in ex
parte reexamination; amendment by patent
owner in ex parte or inter partes
reexamination; inventorship change in ex
parte or inter partes reexamination.

(a) Except as provided in § 1.510(e),
no statement or other response by the
patent owner in an ex parte
reexamination proceeding shall be filed
prior to the determinations made in
accordance with §1.515 or §1.520. If a
premature statement or other response
is filed by the patent owner, it will not
be acknowledged or considered in
making the determination, and it will be
returned or discarded (at the Office’s
option).

* * * * *

(k) Amendments not effective until
certificate. Although the Office actions
will treat proposed amendments as
though they have been entered, the
proposed amendments will not be
effective until the reexamination
certificate is issued and published.

(1) Correction of inventorship in an ex
parte or inter partes reexamination
proceeding.

(1) When it appears in a patent being
reexamined that the correct inventor or
inventors were not named through error
without deceptive intention on the part
of the actual inventor or inventors, the
Director may, on petition of all the
parties set forth in § 1.324(b)(1)—(3),
including the assignees, and satisfactory
proof of the facts and payment of the fee
set forth in § 1.20(b), or on order of a
court before which such matter is called
in question, include in the
reexamination certificate to be issued
under §1.570 or § 1.997 an amendment
naming only the actual inventor or
inventors. The petition must be
submitted as part of the reexamination
proceeding and must satisfy the
requirements of § 1.324.

(2) Notwithstanding paragraph (1)(1)
of this section, if a petition to correct
inventorship satisfying the requirements
of §1.324 is filed in a reexamination
proceeding, and the reexamination
proceeding is concluded other than by
a reexamination certificate under
§1.570 or § 1.997, a certificate of
correction indicating the change of
inventorship stated in the petition will
be issued upon request by the patentee.
m 10. Section 1.550 is amended by
revising paragraph (d) to read as
follows:

§1.550 Conduct of ex parte reexamination
proceedings.
* * * * *

(d) If the patent owner fails to file a
timely and appropriate response to any
Office action or any written statement of
an interview required under § 1.560(b),

the prosecution in the ex parte
reexamination proceeding will be a
terminated prosecution, and the
Director will proceed to issue and
publish a certificate concluding the
reexamination proceeding under § 1.570
in accordance with the last action of the
Office.

* * * * *

m 11. Section 1.565 is amended by
revising paragraphs (c) and (d) to read
as follows:

§1.565 Concurrent office proceedings
which include an ex parte reexamination
proceeding.

* * * * *

(c) If ex parte reexamination is
ordered while a prior ex parte
reexamination proceeding is pending
and prosecution in the prior ex parte
reexamination proceeding has not been
terminated, the ex parte reexamination
proceedings will usually be merged and
result in the issuance and publication of
a single certificate under § 1.570. For
merger of inter partes reexamination
proceedings, see § 1.989(a). For merger
of ex parte reexamination and inter
partes reexamination proceedings, see
§1.989(h).

(d) If a reissue application and an ex
parte reexamination proceeding on
which an order pursuant to § 1.525 has
been mailed are pending concurrently
on a patent, a decision will usually be
made to merge the two proceedings or
to suspend one of the two proceedings.
Where merger of a reissue application
and an ex parte reexamination
proceeding is ordered, the merged
examination will be conducted in
accordance with §§1.171 through 1.179,
and the patent owner will be required
to place and maintain the same claims
in the reissue application and the ex
parte reexamination proceeding during
the pendency of the merged proceeding.
The examiner’s actions and responses
by the patent owner in a merged
proceeding will apply to both the
reissue application and the ex parte
reexamination proceeding and will be
physically entered into both files. Any
ex parte reexamination proceeding
merged with a reissue application shall
be concluded by the grant of the
reissued patent. For merger of a reissue
application and an inter partes
reexamination, see § 1.991.

* * * * *

m 12. Section 1.570 is amended by
revising its heading and paragraphs (a),
(b) and (d), to read as follows:
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§1.570 Issuance and publication of ex
parte reexamination certificate concludes
ex parte reexamination proceeding.

(a) To conclude an ex parte
reexamination proceeding, the Director
will issue and publish an ex parte
reexamination certificate in accordance
with 35 U.S.C. 307 setting forth the
results of the ex parte reexamination
proceeding and the content of the patent
following the ex parte reexamination
proceeding.

(b) An ex parte reexamination
certificate will be issued and published
in each patent in which an ex parte
reexamination proceeding has been
ordered under § 1.525 and has not been
merged with any inter partes
reexamination proceeding pursuant to
§1.989(a). Any statutory disclaimer
filed by the patent owner will be made
part of the ex parte reexamination
certificate.

* * * * *

(d) If an ex parte reexamination
certificate has been issued and
published which cancels all of the
claims of the patent, no further Office
proceedings will be conducted with that
patent or any reissue applications or any

reexamination requests relating thereto.
* * * * *

m 13. Section 1.902 is revised to read as
follows:

§1.902 Processing of prior art citations
during an inter partes reexamination
proceeding.

Citations by the patent owner in
accordance with § 1.933 and by an inter
partes reexamination third party
requester under §1.915 or § 1.948 will
be entered in the inter partes
reexamination file. The entry in the
patent file of other citations submitted
after the date of an order for
reexamination pursuant to § 1.931 by
persons other than the patent owner, or
the third party requester under either
§1.913 or § 1.948, will be delayed until
the inter partes reexamination
proceeding has been concluded by the
issuance and publication of a
reexamination certificate. See § 1.502 for
processing of prior art citations in
patent and reexamination files during
an ex parte reexamination proceeding
filed under §1.510.

m 14. Section 1.915 is amended by
revising paragraph (c) to read as follows:

§1.915 Content of request for inter partes
reexamination.
* * * * *

(c) If an inter partes request is filed by
an attorney or agent identifying another
party on whose behalf the request is
being filed, the attorney or agent must
have a power of attorney from that party

or be acting in a representative capacity
pursuant to § 1.34.

* * * * *

m 15. Section 1.923 is revised to read as
follows:

§1.923 Examiner’s determination on the
request for inter partes reexamination.
Within three months following the
filing date of a request for inter partes
reexamination under § 1.915, the
examiner will consider the request and
determine whether or not a substantial
new question of patentability affecting
any claim of the patent is raised by the
request and the prior art citation. The
examiner’s determination will be based
on the claims in effect at the time of the
determination, will become a part of the
official file of the patent, and will be
mailed to the patent owner at the
address as provided for in § 1.33(c) and
to the third party requester. If the
examiner determines that no substantial
new question of patentability is present,
the examiner shall refuse the request
and shall not order inter partes
reexamination.
m 16. Section 1.945 is revised to read as
follows:

§1.945 Response to Office action by
patent owner in inter partes reexamination.

(a) The patent owner will be given at
least thirty days to file a response to any
Office action on the merits of the inter
partes reexamination.

(b) Any supplemental response to the
Office action will be entered only where
the supplemental response is
accompanied by a showing of sufficient
cause why the supplemental response
should be entered. The showing of
sufficient cause must include:

(1) An explanation of how the
requirements of § 1.111(a)(2)(i) are
satisfied;

(2) An explanation of why the
supplemental response was not
presented together with the original
response to the Office action; and

(3) A compelling reason to enter the
supplemental response.

m 17. Section 1.953 is amended by
revising paragraphs (b) and (c) to read
as follows:

§1.953 Examiner’s Right of Appeal Notice
in inter partes reexamination.
* * * * *

(b) Expedited Right of Appeal Notice:
At any time after the patent owner’s
response to the initial Office action on
the merits in an inter partes
reexamination, the patent owner and all
third party requesters may stipulate that
the issues are appropriate for a final
action, which would include a final
rejection and/or a final determination

favorable to patentability, and may
request the issuance of a Right of
Appeal Notice. The request must have
the concurrence of the patent owner and
all third party requesters present in the
proceeding and must identify all of the
appealable issues and the positions of
the patent owner and all third party
requesters on those issues. If the
examiner determines that no other
issues are present or should be raised,
a Right of Appeal Notice limited to the
identified issues shall be issued.

(c) The Right of Appeal Notice shall
be a final action, which comprises a
final rejection setting forth each ground
of rejection and/or final decision
favorable to patentability including each
determination not to make a proposed
rejection, an identification of the status
of each claim, and the reasons for
decisions favorable to patentability and/
or the grounds of rejection for each
claim. No amendment can be made in
response to the Right of Appeal Notice.
The Right of Appeal Notice shall set a
one-month time period for either party
to appeal. If no notice of appeal is filed,
prosecution in the inter partes
reexamination proceeding will be
terminated, and the Director will
proceed to issue and publish a
certificate under § 1.997 in accordance
with the Right of Appeal Notice.

m 18. The undesignated center heading
immediately preceding § 1.956 is
revised to read as follows:

Extensions of Time, Terminating of
Reexamination Prosecution, and
Petitions To Revive in Inter Partes
Reexamination

m 19. Section 1.957 is amended by
revising paragraph (b) to read as follows:

§1.957 Failure to file a timely, appropriate
or complete response or comment in inter
partes reexamination.

* * * * *

(b) If no claims are found patentable,
and the patent owner fails to file a
timely and appropriate response in an
inter partes reexamination proceeding,
the prosecution in the reexamination
proceeding will be a terminated
prosecution and the Director will
proceed to issue and publish a
certificate concluding the reexamination
proceeding under § 1.997 in accordance
with the last action of the Office.

* * * * *

m 20. Section 1.958 is amended by
revising its heading to read as follows:

§1.958 Petition to revive inter partes
reexamination prosecution terminated for
lack of patent owner response.

* * * * *
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m 21. Section 1.979 is amended by
revising its heading and paragraph (b) to
read as follows:

§1.979 Return of Jurisdiction from the
Board of Patent Appeals and Interferences;
termination of appeal proceedings.

* * * * *

(b) Upon judgment in the appeal
before the Board of Patent Appeals and
Interferences, if no further appeal has
been taken (§ 1.983), the prosecution in
the inter partes reexamination
proceeding will be terminated and the
Director will issue and publish a
certificate under § 1.997 concluding the
proceeding. If an appeal to the U.S.
Court of Appeals for the Federal Circuit
has been filed, that appeal is considered
terminated when the mandate is issued
by the Court.

m 22. Section 1.983 is amended by
revising paragraph (a) to read as follows:

§1.983 Appeal to the United States Court
of Appeals for the Federal Circuit in inter
partes reexamination.

(a) The patent owner or third party
requester in an inter partes
reexamination proceeding who is a
party to an appeal to the Board of Patent
Appeals and Interferences and who is
dissatisfied with the decision of the
Board of Patent Appeals and
Interferences may, subject to § 41.81,
appeal to the U.S. Court of Appeals for
the Federal Circuit and may be a party
to any appeal thereto taken from a
reexamination decision of the Board of

Patent Appeals and Interferences.
* * * * *

m 23. Section 1.989 is amended by
revising paragraph (a) to read as follows:

§1.989 Merger of concurrent
reexamination proceedings.

(a) If any reexamination is ordered
while a prior inter partes reexamination
proceeding is pending for the same
patent and prosecution in the prior inter
partes reexamination proceeding has
not been terminated, a decision may be
made to merge the two proceedings or
to suspend one of the two proceedings.
Where merger is ordered, the merged
examination will normally result in the
issuance and publication of a single

reexamination certificate under § 1.997.
* * * * *

W 24. Section 1.991 is revised to read as
follows:

§1.991 Merger of concurrent reissue
application and inter partes reexamination
proceeding.

If a reissue application and an inter
partes reexamination proceeding on
which an order pursuant to § 1.931 has
been mailed are pending concurrently

on a patent, a decision may be made to
merge the two proceedings or to
suspend one of the two proceedings.
Where merger of a reissue application
and an inter partes reexamination
proceeding is ordered, the merged
proceeding will be conducted in
accordance with §§1.171 through 1.179,
and the patent owner will be required
to place and maintain the same claims
in the reissue application and the inter
partes reexamination proceeding during
the pendency of the merged proceeding.
In a merged proceeding the third party
requester may participate to the extent
provided under §§ 1.902 through 1.997
and 41.60 through 41.81, except that
such participation shall be limited to
issues within the scope of inter partes
reexamination. The examiner’s actions
and any responses by the patent owner
or third party requester in a merged
proceeding will apply to both the
reissue application and the infer partes
reexamination proceeding and be
physically entered into both files. Any
inter partes reexamination proceeding
merged with a reissue application shall
be concluded by the grant of the
reissued patent.

m 25. Section 1.997 is amended by
revising its heading and paragraphs (a),
(b), and (d) to read as follows:

§1.997 Issuance and publication of inter
partes reexamination certificate concludes
inter partes reexamination proceeding.

(a) To conclude an inter partes
reexamination proceeding, the Director
will issue and publish an inter partes
reexamination certificate in accordance
with 35 U.S.C. 316 setting forth the
results of the inter partes reexamination
proceeding and the content of the patent
following the inter partes reexamination
proceeding.

(b) A certificate will be issued and
published in each patent in which an
inter partes reexamination proceeding
has been ordered under § 1.931. Any
statutory disclaimer filed by the patent
owner will be made part of the

certificate.
* * * * *

(d) If a certificate has been issued and
published which cancels all of the
claims of the patent, no further Office
proceedings will be conducted with that
patent or any reissue applications or any

reexamination requests relating thereto.
* * * * *

PART 41—PRACTICE BEFORE THE
BOARD OF PATENT APPEALS AND
INTERFERENCES

m 26. The authority citation for 37 CFR
part 41 continues to read as follows:

Authority: 35 U.S.C. 2(b)(2), 3(a)(2)(A), 21,
23, 32, 41, 134, 135.

m 27. Section 41.4 is amended by
revising paragraph (b) to read as follows:

§41.4 Timeliness.
* * * * *

(b) Late filings. (1) A late filing that
results in either an application
becoming abandoned or a reexamination
prosecution becoming terminated under
§§1.550(d) or 1.957(b) of this title or
limited under § 1.957(c) of this title may
be revived as set forth in § 1.137 of this
title.

(2) A late filing that does not result in
either an application becoming
abandoned or a reexamination
prosecution becoming terminated under
§§1.550(d) or 1.957(b) of this title or
limited under § 1.957(c) of this title will
be excused upon a showing of excusable
neglect or a Board determination that
consideration on the merits would be in

the interest of justice.
* * * * *

Dated: April 9, 2007.
Jon W. Dudas,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. E7-7202 Filed 4-13-07; 8:45 am]
BILLING CODE 3510-16-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Parts2and 7
[Docket No.: PTO-T-2007-0005]
RIN 0651-AC11

Correspondence With the Madrid
Processing Unit of the United States
Patent and Trademark Office

AGENCY: United States Patent and
Trademark Office, Commerce.

ACTION: Final rule.

SUMMARY: The United States Patent and
Trademark Office (Office) revises the
rules of practice to change the address
for correspondence with the Madrid
Processing Unit of the Office. The Office
relocated to Alexandria, Virginia, in
2004, and hereby changes the address
for correspondence with the Office
relating to filings pursuant to the
Protocol Relating to the Madrid
Agreement Concerning the International
Registration of Marks to an Alexandria,
Virginia address.

DATES: Effective Date: The changes in
this final rule are effective April 16,
2007.
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FOR FURTHER INFORMATION CONTACT:
Jennifer Chicoski, Office of the
Commissioner for Trademarks, (571)
272—-8943, or via e-mail at
Jennifer.chicoski@uspto.gov.

SUPPLEMENTARY INFORMATION: In
connection with the relocation of the
Office to Alexandria, Virginia, in 2004,
the Office previously changed most of
its correspondence addresses so that
correspondence has been routed
through a United States Postal Service
(USPS) facility that is more
conveniently located to the Office. A
post office box had been retained in
Arlington, Virginia, the previous
location of the Office, for the acceptance
of certain correspondence, including
submissions to the Madrid Processing
Unit (MPU) of the Office.

The Office has now made
arrangements so that correspondence to
the MPU may be routed to the Office at
its current location. In connection with
the address change, the USPS has
provided a separate routing +4 zip code
to distinguish mail for the MPU from
other Office mail, and all
correspondence to the MPU should now
be sent to the Office’s main
headquarters, addressed with the
separate routing +4 zip code.

The Office appreciates that it will take
some period of time for all persons
filing correspondence with the MPU to
become accustomed to the address
change. Although the address change is
effective immediately, the Office plans
to arrange for continued delivery of
correspondence addressed to the MPU’s
former Arlington, Virginia 22215
address as a courtesy for a limited
period of time. The Office cannot ensure
the availability of the Arlington,
Virginia Post Office Box for receipt of
MPU correspondence after October 31,
2007.

The Office also is adding reference to
a particular type of correspondence,
requests to note replacements under
§ 7.28, that are presently not identified
in the rule as being accepted by mail or
via hand delivery, in order to clarify
that the Office does accept such requests
by mail or by hand during the hours the
Office is open to receive
correspondence.

Discussion of Specific Rules

The Office is amending §§ 2.190(e)
and 7.4(b) to provide that international
applications under § 7.11, subsequent
designations under § 7.21, responses to
notices of irregularity under § 7.14,
requests to record changes in the
International Register under § 7.23 and
§ 7.24, requests to note replacement
under § 7.28, requests for transformation

under § 7.31, and petitions to the
Director to review an action of the
Office’s MPU, when filed by mail, must
be addressed to: Madrid Processing
Unit, 600 Dulany Street, MDE-7B87,
Alexandria, VA 22314-5793. The Office
is amending § 7.4(b)(2) to add that
requests to note replacement under
§7.28, when filed by mail, will be
accorded the date of receipt in the
Office. The Office is amending § 7.4(c)
to add requests to note replacement
under § 7.28 to the list of
correspondence that may be hand-
delivered to the Office.

Rule Making Requirements

Administrative Procedure Act: Since
this final rule is directed to changing the
address for filing certain
correspondence with the Office, this
final rule merely involves rules of
agency organization, procedure, or
practice within the meaning of 5 U.S.C.
553(b)(A). Accordingly, this final rule
may be adopted without prior notice
and opportunity for public comment
under 5 U.S.C. 553(b) and (c), or thirty-
day advance publication under 5 U.S.C.
553(d).

Regulatory Flexibility Act: As prior
notice and an opportunity for public
comment are not required pursuant to 5
U.S.C. 553 (or any other law), a
regulatory flexibility analysis under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) is not required. See 5 U.S.C. 603.

Executive Order 13132: This rule
making does not contain policies with
federalism implications sufficient to
warrant preparation of a Federalism
Assessment under Executive Order
13132 (Aug. 4, 1999).

Executive Order 12866: This rule
making has been determined to be not
significant for purposes of Executive
Order 12866 (Sept. 30, 1993).

Paperwork Reduction Act: This rule
making does not create any new
information collection requirements
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501 et seq.).

Notwithstanding any other provision
of law, no person is required to respond
to nor shall a person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB control number. The collection of
this information has been approved by
OMB under control number 0651-0055.

List of Subjects
37 CFR Part 2

Administrative practice and
procedure, Trademarks.

37 CFR Part 7

Administrative practice and
procedure, Trademarks, International
Registration.

m For the reasons given in the preamble
and under the authority contained in 15
U.S.C. 1123 and 35 U.S.C. 2, as
amended, the Office is amending parts
2 and 7 of Title 37 of the Code of
Federal Regulations, as follows:

PART 2—RULES OF PRACTICE IN
TRADEMARK CASES

m 1. The authority citation for part 2
continues to read:

Authority: 15 U.S.C. 1123, 35 U.S.C. 2,
unless otherwise noted.

m 2. Amend § 2.190 by revising
paragraph (e) to read as follows:

§2.190 Addresses for trademark
correspondence with the United States
Patent and Trademark Office.

* * * * *

(e) Certain Documents Relating to
International Applications and
Registrations. International applications
under § 7.11, subsequent designations
under § 7.21, responses to notices of
irregularity under § 7.14, requests to
record changes in the International
Register under § 7.23 and § 7.24,
requests to note replacements under
§7.28, requests for transformation under
§7.31, and petitions to the Director to
review an action of the Office’s Madrid
Processing Unit, when filed by mail,
must be mailed to: Madrid Processing
Unit, 600 Dulany Street, MDE-7B87,
Alexandria, VA 22314-5793.

PART 7—RULES OF PRACTICE IN
FILINGS PURSUANT TO THE
PROTOCOL RELATING TO THE
MADRID AGREEMENT CONCERNING
THE INTERNATIONAL REGISTRATION
OF MARKS

m 3. The authority citation for part 7
continues to read:

Authority: 15 U.S.C. 1135, 35 U.S.C. 2,
unless otherwise noted.

m 4. Amend § 7.4 by revising paragraphs
(b) introductory text, (b)(2) and (c) to
read as follows:

§7.4 Receipt of correspondence.
* * * * *

(b) Correspondence Filed By Mail.
International applications under § 7.11,
subsequent designations under § 7.21,
responses to notices of irregularity
under § 7.14, requests to record changes
in the International Register under
§7.23 and § 7.24, requests to note
replacement under § 7.28, requests for
transformation under § 7.31, and
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petitions to the Director to review an
action of the Office’s Madrid Processing
Unit, when filed by mail, must be
addressed to: Madrid Processing Unit,
600 Dulany Street, MDE-7B87,
Alexandria, VA 22314-5793.

(1) * % %

(2) Responses to notices of irregularity
under §7.14, requests to note
replacement under § 7.28, and requests
for transformation under § 7.31, when
filed by mail, will be accorded the date
of receipt in the Office.

(c) Hand-Delivered Correspondence.
International applications under § 7.11,
subsequent designations under § 7.21,
responses to notices of irregularity
under § 7.14, requests to record changes
in the International Register under
§7.23 and § 7.24, requests to note
replacement under § 7.28, requests for
transformation under § 7.31, and
petitions to the Director to review an
action of the Office’s Madrid Processing
Unit, may be delivered by hand during
the hours the Office is open to receive
correspondence. Madrid-related hand-
delivered correspondence must be
delivered to the Trademark Assistance
Center, James Madison Building—East
Wing, Concourse Level, 600 Dulany
Street, Alexandria, VA 22314, Attention:
MPU.

* * * * *

Dated: April 9, 2007.
Jon W. Dudas,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. E7-7116 Filed 4-13-07; 8:45 am]
BILLING CODE 3510-16-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 405, 410, 411, 414, 415,
and 424

[CMS-1321-F2]
RIN 0938-AN84

Medicare Program; Revisions to
Payment Policies, Five-Year Review of
Work Relative Value Units, and
Changes to the Practice Expense
Methodology Under the Physician Fee
Schedule, and Other Changes to
Payment Under Part B; Correcting
Amendment

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Correcting amendment.

SUMMARY: This correcting amendment
corrects several technical and
typographical errors in the final rule
with comment period that appeared in
the December 1, 2006 Federal Register
(71 FR 69624). The final rule with
comment period addressed Medicare
Part B payment policy, including the
physician fee schedule (PFS) that is
applicable for calendar year (CY) 2007;
payment for covered outpatient drugs
and biologicals; payment for renal
dialysis services; and policies related to
independent diagnostic testing facilities
(IDTFs). The final rule with comment
period also updated the list of certain
services subject to the physician self-
referral prohibitions.

DATES: Effective Date: Pursuant to
section 1871(e) of the Act, except for the
corrections to §410.33, this correcting
amendment is effective January 1, 2007.
The corrections to §410.33 are effective
April 16, 2007.

FOR FURTHER INFORMATION CONTACT:
Diane Milstead, (410) 786—3355.
SUPPLEMENTARY INFORMATION:

I. Background

FR Doc. 06—9086 (71 FR 69624), the
final rule with comment period entitled
“Medicare Program; Revisions to
Payment Policies, Five-Year Review of
Work Relative Value Units, and Changes
to the Practice Expense Methodology
Under the Physician Fee Schedule, and
Other Changes to Payment Under Part B;
Revisions to the Payment Policies of
Ambulance Services Under the Fee
Schedule for Ambulance Services;
Ambulance Inflation Factor Update for
CY 2007”7 (hereinafter referred to as the
CY 2007 PFS final rule with comment
period), contained technical and
typographical errors. Some of these
technical and typographical errors were
addressed in the correction notice that
appeared in the December 8, 2006
Federal Register (71 FR 58415).
Additional errors have been identified
in the CY 2007 PFS final rule with
comment period and are addressed in
this correcting amendment.

II. Errors in the Preamble

A. Summary of Errors in the Preamble

In the preamble of the CY 2007 PFS
final rule with comment period, there
were a number of technical errors and
omissions.

On page 69635, following the section
heading titled, “(vi) Equipment Cost Per
Minute,” there was an error in the
formula for calculating the equipment
cost per minute.

On page 69647, language was
inadvertently omitted from the response
concerning cardiac monitoring services.

On page 69654, in Table 5, “‘Practice
Expense Supply Item Additions for CY
2007”’, we incorrectly included a supply
item and failed to include the unit price
of another item.

On page 69663, the word “an” was
incorrectly typed to read “as” in two
places.

On page 69671, the word “‘not” was
incorrectly included in a sentence.

On page 69677, the word “of”” was
missing from a sentence.

On page 69688, under the section
heading titled, “‘d. “ESRD Wage Index
Tables,” the references to addenda were
incorrect.

On page 69696, the word ““‘supplier”
was misspelled.

On page 69699 in the narrative
concerning revisions to the performance
standards for IDTFs, we inadvertently
omitted language specifying that
paragraphs (g) and (h) are not applicable
to those services included in
§410.33(a)(2). We also inadvertently
included language requiring IDTFs to
list serial numbers and that was not our
intention.

On pages 69744, the narrative
concerning Table 17 contained several
€ITOTS.

On pages 69746, certain CPT codes
were incorrectly included in Table 17.

On page 69747, we incorrectly
included a discussion about gold
markers for CPT code 55876.

On page 69748, the word ‘“‘radiology”’
was incorrectly stated as ‘‘radiation.”

On page 69749, the word “of” should
be removed from the phrase “radiology
of and certain other imaging services.”

On pages 69749 and 69750, in Table
18, under the subheading, “Radiology
and certain other imaging services,” we
made errors in the descriptors for CPT
codes 0174T and 0175T and HCPCS
codes A9567, A9568, Q9952, and
Q9953.

On page 69750, in Table 19, we
omitted CPT codes 78350 and G0243.

On page 69760, language was omitted
from the formula.

On pages 69769 and 69770, in Table
36, “Impact of Final Rule with
Comment Period and Estimated
Physician Update on 2007 Payment for
Selected Procedures”, we identified
errors in the new payment amounts for
the following CPT and HCPCS codes:
27130, 27244, 27447, 33533, 35301,
43239, 77056, 77056-26, 77057, 77057—
26, 92980, 93000, 93015 and G0317.

Corrections to these errors are
reflected in section IL.B. of this
correcting amendment.

B. Correction of Errors in the Preamble

1. On page 69635, in the 3rd column,
under the discussion titled, ““(vi)
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Equipment Cost Per Minute,” the
calculation for the equipment cost per
minute contained an error. The formula
is corrected to read as follows:

“The equipment cost per minute is
calculated as: (1/(minutes per year *
usage)) * price * ((interest rate/(1-(1/
((1+interest rate)Alife of equipment)))) +
maintenance).”

2. On page 69647, in the 3rd column,
in the 1st full paragraph, after the 3rd
sentence, insert the following language:
“We also added the holter monitor to
CPT codes 93226 and 93232 and
assigned the equipment a time of 1440
minutes for these codes and reduced the
holter monitor equipment time for CPT
codes 93225 and 93231 to 42 minutes to
correspond with the clinical staff
associated with these services.”

3. On page 69654, in Table 5, the
supply item, “Kit, gold markers,
fiducial, 3 per kit” is deleted from the
table. In addition, the unit price
“$1290” for “Agent, embolic” is added
to the table.

4. On page 69663, in the 2nd column,
lines 5 through 12 of the third full
paragraph, the language in the
discussion with respect to items “(1)
and (2)” is corrected to read as follows:
‘(1) who receives a referral for such an
ultrasound screening as a result of an
initial preventive physical examination
(IPPE) (as defined in section
1861(ww)(1) of the Act); (2) who has not
been previously furnished such an
ultrasound screening under this title;
and”.

5. On page 69671, in the 2nd column,
line 24, delete the second occurrence of
the word “not”. This sentence is revised
to read as follows: “Given the range of
comments, we do not believe it is
advisable to mandate the use of the
methodology, which we proposed at
§414.804(a)(4)(iii), for excluding lagged
exempt sales.”

6. On page 69677, the 3rd column,
line 2, insert the word “of”” between
“number” and ‘“‘units.” The sentence is
revised to read as follows: “One
commenter asked that we clarify the
number of units to be reported are the
number of units sold excluding
exempted sales.”

7. On page 69688, in the 1st column,
under the section heading titled, “d.
ESRD wage Index Tables,” the
paragraph is revised to read as follows:

““Addenda G and H show the CY 2007
ESRD wage index, including the BNF
adjustment, for urban areas (Addendum
G) and rural areas (Addendum H).”

8. On page 69696, in the 1st column,
2nd paragraph, line 4, the spelling of the
word ‘“‘supplier” is corrected.

9. On page 69699—

a. In the 1st column, the 5th full
paragraph, the following sentence is
added to the end of the paragraph:
“Additionally, we do not intend to
require IDTF's to list the serial numbers
of all diagnostic equipment used by
IDTFs in their comprehensive liability
insurance. We recognize that it is
infeasible for IDTFs to comply with this
requirement and that such a
requirement would inadvertently
change the comprehensive liability
insurance policy into a different type of
insurance policy. Therefore, we are
revising the language in § 410.33(g)(6) of
our regulations to remove the serial
number requirement.”

b. In the 3rd column, the 2nd full
paragraph, the following language is
added at the end of the paragraph: “In
addition, we are clarifying that these
performance standards are not
applicable to the diagnostic tests listed
under the exceptions in §410.33(a)(2).”

10. On page 69744, in the 3rd column,
in the paragraph following the section
heading, “F. Additional Pricing Issue,”
the narrative concerning the table is
corrected to read as follows:

“We are carrier-pricing the global and
TC for the codes listed in Table 17. The
TC is not paid in the facility setting
under the PFS and for the majority of
these services the RUC recommended
that these be designated as NA in the
non-facility setting. Work RVUs will
continue to be used to establish
payment for the PC.”

11. On page 69746, the following CPT
codes are deleted from Table 17: 93503,
93539, 93540, 93541, 93542, 93543,
93544 and 93545.

12. On page 69747, the 1st column,
the final paragraph that continues into
the 2nd column is removed in its
entirety.

13. On page 69748, in the 1st column,
the 3rd paragraph, line 4, the word,
“radiation” is corrected to read as,
“radiology.”

14. On page 69749, in the 1st column,
the 1st full paragraph, line 4, in the

phrase, “radiology of and certain other
imaging services,” delete the word,
“of.” The phrase is corrected to read
“radiology and certain other imaging
services.”

15. On pages 69749 and 69750, in
Table 18, the following descriptors are
corrected as follows:

TABLE 18.—ADDITIONS TO THE PHYSI-
CIAN SELF-REFERRAL LIST OF
CPT '/HCPCS CODES

Radiology and Certain Other Imaging Services

Cad cxr with interp.
Cad cxr remote.

A9567 .....ceeene Technetium TC—99m aer-
osol.

A9568 ............... Technetium tc99m
arcitumomab.

Q9952 ............... Inj Gad-base MR contrast,
iml.

Q9953 ............... Inj Fe-base MR contrast,
ml.

1CPT codes and descriptions only are copy-
right 2006 American Medical Association. All
rights are reserved and applicable FARS/
DFARS clauses apply.

16. On page 69750, in Table 19, the
following CPT and HCPCS codes and
their descriptors are added:

TABLE 19.—DELETIONS TO THE PHYSI-
CIAN SELF-REFERRAL LIST OF CPT1/
HCPCS CODES

Radiation and Certain Other Imaging Services

Bone mineral, single pho-
ton.

Radiation Therapy Services and Supplies

Multisour photon stero
treat.

1CPT codes and descriptions only are copy-
right 2006 AMA. All rights are reserved and
applicable FARS/DFARS clauses apply.

17. On page 69760, the payment
formula at the top of the 3rd column is
corrected to read as follows:

“[((Work RVU x BN adjustor (0.8994))
(round product to two decimal places)
x Work GPCI) + (PE RVU x PE GPCI) +
(MP RVU x MP GPCI)] x CF.”

18. On pages 69769 through 69770 in
Table 36, the following corrections are
made:
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TABLE 36.—IMPACT OF FINAL RULE WITH COMMENT PERIOD AND ESTIMATED PHYSICIAN UPDATE ON 2007 PAYMENT FOR

SELECTED PROCEDURES

FACILITY NON-FACILITY

CPT/HCPCS | MOD Description Percent Percent

OoLD NEW change OoLD NEW change
27130 .......... Total hip arthroplasty ............... $1,399.55 $1,292.21 —8% $1,399.55 na na
27244 ... Treat thigh fracture ........ . $1,137.68 $1,045.36 —8% $1,137.68 na na
27447 .......... Total knee arthroplasty . $1,511.35 $1,391.17 —8% $1,511.35 na na
33533 .......... CABG, arterial, single ....... $1,933.53 $1,812.55 - 6% $1,933.53 na na
35301 .......... Rechanneling of artery ............. $1,128.97 $1,018.01 —-10% $1,128.97 na na
43239 .......... Upper Gl endoscopy, biopsy ... $162.20 $147.18 —9% $334.26 $309.11 —8%
77056 .......... Mammogram, both breasts ...... $97.40 na na $97.40 $92.48 —5%
77056 .......... Mammogram, both breasts ...... $45.10 $39.22 -13% $45.10 $39.22 -13%
77057 .......... Mammogram, screening .......... $85.65 na na $85.65 $77.73 -9%
77057 .......... Mammogram, screening .......... $36.38 $31.67 -13% $36.38 $31.67 -13%
92980 .......... Inser intracoronary stent .......... $830.71 $756.04 - 9% $830.71 na na
93000 .......... Electrocardiogram, complete ... $26.91 na na $26.91 $23.39 -13%
93015 .......... Cardiovascular stress test ........ $108.01 na na $108.01 $99.32 - 8%
GO0008 .......... Admin influenza virus vac ........ na na na $18.57 $18.35 -1%
G0317 .......... ESRD related svs 4+mo $308.11 $268.11 —-13% $308.11 $268.11 —-13%

20+yrs.

III. Errors in the Regulation Text

A. Summary of Errors in the Regulation
Text

On page 69784, in §410.33, we
erroneously omitted a cross-reference in
(a)(2) to include paragraphs (g) and (h).
In addition, in §410.33(g), Application
certification standards, an editing error
resulted in language being included on
page 69785 in §410.33(g)(6) that
required IDTFs to list the serial numbers
of all their diagnostic equipment in their
comprehensive liability insurance
policy.

On page 69785, §411.15(0) contained
erroneous revisions. Due to an editing
error, changes to §411.15(0) were
improperly included in the August 22,
2006 proposed rule (71 FR 49081).
There was no explanation given for
these changes in the preamble, no
public comments were received on the
proposed changes, and the changes to
the regulation text were inadvertently
included in the final rule without any
explanation. The erroneous language
suggests that Medicare may pay for a
category A device in certain clinical
trials. Currently, however, the statute
does not authorize payment for the costs
of the category A device, but only for
“routine costs of care” (section 1862(m)
of the Act; §405.207(b)(2)). Thus, we are
correcting this final rule by restoring the
language in §411.15(0) to the language
from the 2006 version of the CFR.

On pages 69787 and 69788, language
was incorrectly included concerning

non-lagged price concessions in the
example.

B. Correction of Errors in the Regulation
Text

The correction of errors for the
regulation text appear after section V. of
this correcting amendment.

IV. Errors in the Addenda

A. Summary of Errors in the Addenda

The following errors in Addenda B, G
and J are revised under this correcting
amendment. These addenda will not
appear in the Code of Federal
Regulations.

In Addendum B, pages 69796 through
70011, we are making the following
corrections:

(1) Incorrect RVUs were listed for the
following CPT codes: 36478, 37210,
44180, 44186, 77056, 77056—TC, 77422,
77423, 78351, 93225, 93226, 93231,
93232, 95991, 98960, 98961, 98962,
G9041, G9042, G9043 and G9044.

(2) Incorrect status indicators and
RVUs were listed for CPT codes 93503,
93539, 93540, 93541, 93542, 93543,
93544 and 93545.

In Addendum G, pages 70022 through
70043, we are making the following
corrections:

(1) The title of the Addendum was
missing a word.

(2) On page 70037, the wage index
value for CBSA code “39820, Redding
CA” was incorrect.

In Addendum J, pages 70248 through
70251, we note the following errors:

(1) On page 70247, CPT codes 78267
and 78268 are not in numerical order.

(2) On page 70248, in the 2nd column,
we made typographical errors in the
code descriptors for CPT codes 0174T
and 0175T.

(3) On page 70250, in the 1st column,
we incorrectly listed CPT code 78350.
That code (single-photon
absorptiometry) is non-covered
beginning in 2007 under the policy
changes discussed on page 69691 of the
CY 2007 PFS final rule with comment
period.

(4) On page 70250, in the 3rd column,
we made typographical errors in the
descriptors for HCPCS codes A9567,
A9568, Q9952, and Q9953.

(5) On page 70251, in the 2nd column,
we did not include the correct
descriptor for HCPCS code G0173. Also,
in that column, we incorrectly included
HCPCS G0243, which was terminated
effective December 31, 2006.

(6) On page 70251, in the second
footnote at the bottom of the page, we
gave an incorrect Web site address.

These corrections are reflected in
section IV.B. of this correcting
amendment.

B. Correction of Errors in Addenda

1. On pages 69796 through 70011, in
Addendum B: Relative Value Units
(RVUs) and Related Information the
following entries are corrected to read as
follows:
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2. On pages 70022 through 70043, the
title of Addendum G is corrected to read
as follows: “CY 2007 ESRD WAGE
INDEX FOR URBAN AREAS BASED ON
CBSA LABOR MARKET AREAS.”

3. On page 70037, the wage index
value for CBSA code 39820, Redding CA
is corrected to read “1.3895”.

4. In Addendum J:

a. On page 70247, in the 3rd column,
the entries for CPT codes 78267 and
78268 and their respective descriptors
are corrected by placing them in
numerical order.

b. On page 70248, in the 2nd column,
the descriptors for CPT codes 0174T and
0175T are corrected by revising “crx’ to
read “cxr’”’.

c. On page 70250, in the 1st column,
the entry for CPT code 78350 is
removed.

d. On page 70250, in the 3rd column,
the descriptors for HCPCS codes A9567,
A9568, Q9952 and Q9953 are corrected
to read as follows:

ADDENDUM J.—LIST OF CPT1/HCPCS
CoDES USeD To DESCRIBE CER-
TAIN DESIGNATED HEALTH SERVICE
CATEGORIES2 UNDER  SECTION
1877 OF THE SOCIAL SECURITY ACT

[Effective Date January 1, 2007]

RADIATION THERAPY SERVICES AND SUPPLIES

CPT code Descriptor
A9567 ..., Technetium TC-99m aerosol.
A9568 .......ccceenee. Technetium tc99m
arcitumomab.
Q9952 ......ccvveens Inj Gad-base MR contrast,1ml.
Q9953 ..ot Inj Fe-base MR contrast,1ml.

1CPT codes and descriptions only are copy-
right 2006 American Medical Association. All
rights are reserved and applicable FARS/
DFARS clauses apply.

2This list does not include codes for the fol-
lowing designated health service (DHS) cat-
egories: durable medical equipment and sup-
plies; parenteral and enteral nutrients, equip-
ment and supplies; prosthetics, orthotics, and
prosthetic devices and supplies; home health
services; outpatient prescription drugs; and in-
patient and outpatient hospital services. For
the definitions of these DHS categories, refer
to §411.351. For more information, refer to
http://cms.hhs.gov/PhysicianSelfReferral/.

e. On page 70251, in the 2nd column,
the descriptor for HCPCS code G0173 is
corrected to read, ‘“Linear acc stereo
radsur com”, and HCPCS code G0243
and its descriptor are removed.

f. On page 70251, in the 3rd column,
the Web site in the last sentence of the
second footnote is corrected to read
http://www.cms.hhs.gov/
PhysicianSelfReferral/.

V. Waiver of Proposed Rulemaking and
Delay in Effective Date

We ordinarily publish a notice of
proposed rulemaking in the Federal

Register to provide a period for public
comment before the provisions of a rule
take effect in accordance with section
553(b) of the Administrative Procedure
Act (APA) (5 U.S.C. 553(b)). However,
we can waive the notice and comment
procedures if the Secretary finds, for
good cause, that the notice and
comment process is impracticable,
unnecessary or contrary to the public
interest, and incorporates a statement of
the finding and the reasons therefore in
the rule.

Section 553(d) of the APA ordinarily
requires a 30-day delay in effective date
of final rules after the date of their
publication. This 30-day delay in
effective date can be waived, however,
if an agency finds for good cause that
the delay is impracticable, unnecessary,
or contrary to the public interest, and
the agency incorporates a statement of
the findings and its reasons in the rule
issued.

This correcting amendment addresses
technical errors and omissions made in
FR Doc. 06—9086, entitled ‘“Medicare
Program; Revisions to Payment Policies,
Five-Year Review of Work Relative
Value Units, and Changes to the Practice
Expense Methodology Under the
Physician Fee Schedule, and Other
Changes to Payment Under Part B;
Revisions to the Payment Policies of
Ambulance Services Under the Fee
Schedule for Ambulance Services;
Ambulance Inflation Factor Update for
CY 2007,” which appeared in the
December 1, 2006 Federal Register (71
FR 69624), and was effective January 1,
2007. This correcting amendment
identifies errors and technical
correction that are in addition to those
identified in the correction notice that
appeared in the December 8, 2006
Federal Register (71 FR 58415). The
provisions of this final rule with
comment period have been previously
subjected to notice and comment
procedures. Except as noted below,
these corrections are consistent with the
discussion and text of the final rule with
comment period, and do not make
substantive changes to the CY 2007
published rule. As such, this correcting
amendment is intended to ensure the
CY 2007 PFS final rule with comment
period accurately reflects the policies
adopted in that rule. With respect to
most of the corrections in this correcting
amendment, we find, therefore, that it is
unnecessary and would be contrary to
the public interest to undertake further
notice and comment procedures to
incorporate these corrections into the
final rule with comment period.

Except as noted below, for the same
reasons, we are also waiving the 30-day
delay in effective date for this correcting

amendment. We believe that it is in the
public interest to ensure that the CY
2007 PFS final rule with comment
period accurately states our policies
relating to the PFS and other Part B
payment policies. Therefore, except as
noted otherwise, we find that delaying
the effective date of these corrections
beyond the January 1, 2007 effective
date of the final rule with comment
period would be contrary to the public
interest. In so doing, we also find good
cause to waive the 30-day delay in the
effective date.

With respect to the corrections to
pages 69699 and 69785 concerning
revisions to the performance standards
for IDTFs, we find that it would be
impracticable and contrary to the public
interest to seek public comments before
correcting this regulation. The current
regulatory language is erroneous
because it would require IDTF's to list
the serial numbers for all diagnostic
equipment in its comprehensive
liability insurance policy. This
requirement would be impracticable for
several reasons. For one, most IDTFs
would be unable to comply with this
requirement because only some of their
diagnostic equipment is onsite.
Secondly, this requirement would have
the unintended effect of changing the
comprehensive liability insurance
policy into a different type of insurance
policy. For the same reasons, we are
waiving the 30-day delay in effective
date for these corrections. The
corrections to pages 69699 and 69785
concerning revisions to the performance
standards for IDTFs are effective April
16, 2007.

With respect to the corrections to
§411.15(0), we find it would be contrary
to the public interest to seek public
comments before correcting this
regulation. The current regulatory
language is erroneous and misleading
for it suggests that Medicare payment
could be made for certain category A
devices for which questions of safety
and effectiveness have not been
resolved (§ 405.201). Moreover, payment
for category A devices in these
circumstances would be inconsistent
with Congressional intent in enacting
section 1862(m) of the Act. Section
1871(e)(1)(A) of the Act, as amended by
section 903(b)(1) of the Medicare
Prescription Drug, Improvement, and
Modernization Act of 2003 (MMA) (Pub.
L. 108-173), generally prohibits the
Secretary from making retroactive
substantive changes in policy unless
retroactive application of the change is
necessary to comply with statutory
requirements, or failure to apply the
change retroactively would be contrary
to the public interest. We are making the
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corrections to § 411.15(o) retroactive
because failure to apply the change
retroactively to January 1, 2007 would
be contrary to the public interest
because it would fail to preserve the
public fisc. OPM v. Richmond, 496 U.S.
414 (1990). Moreover, retroactivity is
necessary to comply with statutory
requirements in section 1862(m) of the
Act which did not authorize payment
for category A devices.

(Catalog of Federal Domestic Assistance
Program No. 93.774, Medicare—
Supplementary Medical Insurance Program)

Dated: April 5, 2007.

Ann C. Agnew,
Executive Secretary to the Department.

m Accordingly, 42 CFR chapter IV is
corrected by making the following
correcting amendments:

PART 410—SUPPLEMENTARY
MEDICAL INSURANCE (SMI)
BENEFITS

m 1. The authority citation for part 410
continues to read as follows:

Authority: Secs. 1102, 1834, and 1871 of
the Social Security Act (42 U.S.C. 1302,
1395m, and 1395hh).

Subpart B—Medical and Other Health
Services

m 2. Section 410.33 is amended by—
m A. Revising paragraph (a)(2).
m B. Revising paragraph (g)(6).

The revisions read as follows:

§410.33 [Amended]

(a) * % %

(2) Exceptions. The following
diagnostic tests that are payable under
the physician fee schedule and
furnished by a nonhospital testing entity
are not required to be furnished in
accordance with the criteria set forth in
paragraphs (b) through (e) and (g) and
(h) of this section.

* * * * *

(g) L

(6) Have a comprehensive liability
insurance policy of at least $300,000 per
location that covers both the place of
business and all customers and
employees of the IDTF. The policy must
be carried by a nonrelative-owned
company.
* * * * *

PART 411—EXCLUSIONS FROM
MEDICARE AND LIMITATIONS ON
MEDICARE PAYMENT

m 3. The authority citation for part 411
is amended to read as follows:

Authority: Secs. 1102, 1860D-1 through
1860D—42, 1871, and 1877 of the Social

Security Act (42 U.S.C. 1302, 1395w—101
through 1395w—152, 1395hh, and 1395nn).

Subpart A—General Exclusions and
Exclusion of Particular Services

m 4. Section 411.15 is amended by

revising paragraph (o) to read as follows:

§411.15 [Amended]

* * * * *

(o) Experimental or investigational
devices, except for certain devices.

(1) Categorized by the FDA as a non-
experimental/investigational (Category
B) device defined in § 405.201(b) of this
chapter; and

(2) Furnished in accordance with the
FDA-approved protocols governing
clinical trials.

* * * * *

PART 414—PAYMENT FOR PART B
MEDICAL AND OTHER HEALTH
SERVICES

m 5. The authority citation for Part 414
continues to read as follows:

Authority: Secs. 1102, 1871, and 1881(b)(1)
of the Social Security Act (42 U.S.C. 1302,
1395hh, and 1395rr(b)(1)).

Subpart J—Submission of
Manufacturer’s Average Sales Price
Data

m 6. Section 414.804(a)(3)(iv) is revised
to read as follows:

§414.804 [Amended]

(a] * * %

(3) * % %

(iv) Example. After adjusting for
exempted sales, the total lagged price
concessions (discounts, rebates, etc.)
over the most recent 12-month period
available associated with sales for
National Drug Code 12345-6789-01
subject to the ASP reporting
requirement equal $200,000, and the
total in dollars for the sales subject to
the average sales price reporting
requirement for the same period equals
$600,000. The lagged price concessions
percentage for this period equals
200,000/600,000 = 0.33333. The total in
dollars for the sales subject to the
average sales price reporting
requirement for the quarter being
reported, equals $50,000 for 10,000
units sold. The manufacturer’s average
sales price calculation for this National
Drug Code for this quarter is:
$50,000—(0.33333 x $50,000) = $33,334
(net total sales amount); $33,334/10,000

= $3.33 (average sales price).
* * * * *

[FR Doc. E7-6989 Filed 4-13—-07; 8:45 am]
BILLING CODE 4120-01-P

NATIONAL TRANSPORTATION
SAFETY BOARD

49 CFR Part 801

Public Availability of Information

AGENCY: National Transportation Safety
Board (NTSB).
ACTION: Final rule.

SUMMARY: The NTSB is updating its
regulations regarding the availability of
information. This amendment updates
the NTSB regulations that implement
the Freedom of Information Act (FOIA)
and Privacy Act, notifies the public of
changes in the NTSB’s Freedom of
Information Act processing procedures
and, in general, advises the public on
the availability of information from
NTSB accident investigations.

DATES: This final rule will become
effective May 23, 2007.

ADDRESSES: A copy of the notice of
proposed rulemaking (NPRM),
published in the Federal Register, is
available for inspection and copying in
the Board’s public reading room, located
at 490 L’Enfant Plaza, SW., Washington,
DC 20594-2000. Alternatively, a copy of
the NPRM is available on the Board’s
Web site, at http://www.ntsb.gov.

FOR FURTHER INFORMATION CONTACT: Gary
L. Halbert, General Counsel, (202) 314—
6080.

SUPPLEMENTARY INFORMATION:

Regulatory History

On November 22, 2006, the NTSB
published a notice of proposed
rulemaking entitled, ‘“Public
Availability of Information,” in the
Federal Register (71 FR 67523). This
NPRM set forth amendments to the
Board’s regulations regarding the
availability of information, and
provided updated information regarding
how the public may obtain NTSB
records. The NPRM also set forth an
updated fee schedule to apply to
requests for NTSB records.

Discussion of Comments and Changes

The NTSB did not receive any
comments regarding the aforementioned
NPRM. The NTSB also did not receive
any requests for a public meeting;
therefore, the NTSB did not hold a
public meeting on the NPRM.

In the interest of ensuring that all
provisions of 49 CFR part 801 are
accurate and complete, the Board’s final
rule herein will include one minor
revision to § 801.60(a) that the NTSB
did not include in the NPRM: In the
final sentence of § 801.60(a), the rule
will now advise requesters to ‘‘pay fees
in accordance with the instructions
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provided on the invoice the FOIA Office
sends to the requester.” The language of
§801.60(a) in the NPRM had directed
requesters to pay fees via check or
money order. In the interest of ensuring
that changes in banking technology,
resources, and the like do not compel
the NTSB to continually amend
provisions of part 801, the final rule will
advise requesters to refer to the payment
instructions on each invoice that they
receive.

Statutory and Regulatory Evaluation

This rule provides current, accurate
information to the public regarding how
the public may obtain NTSB records
and information. This rule will serve to
inform and assist the public with regard
to obtaining NTSB records and
information.

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of the potential
costs and benefits under section 6(a)(3)
of that Order. The Office of Management
and Budget has not reviewed this rule
under Executive Order 12866. Likewise,
this rule does not require an analysis
under the Unfunded Mandates Reform
Act, 2 U.S.C. 1501-1571, or the National
Environmental Policy Act, 42 U.S.C.
4321-4347.

In addition, the NTSB has considered
whether this rule would have a
significant economic impact on a
substantial number of small entities,
under the Regulatory Flexibility Act (5
U.S.C. 601-612). The NTSB certifies
under 5 U.S.C. 605(b) that this rule
would not have a significant economic
impact on a substantial number of small
entities.

This rule requests no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). Furthermore, the NTSB does not
anticipate that this rule will have a
substantial, direct effect on State or
local governments; as such, this rule
does not have implications for
federalism under Executive Order
13132, Federalism. This rule meets
applicable standards in sections 3(a)
and 3(b)(2) of Executive Order 12988,
Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

In addition, the NTSB has evaluated
this rule under: Executive Order 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights; Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks; Executive Order 13175,
Consultation and Coordination with

Indian Tribal Governments; Executive
Order 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use; and
the National Technology Transfer and
Advancement Act, 15 U.S.C. 272 note.
The NTSB has concluded that this rule
does not contravene any of the
requirements set forth in these
Executive Orders or statutes, nor does
this rule prompt further consideration
with regard to such requirements.

List of Subjects in 49 CFR Part 801

Archives and records, Freedom of
information, Privacy.
m For the reasons discussed in the
preamble, the NTSB revises 49 CFR part
801 to read as follows:

PART 801—PUBLIC AVAILABILITY OF
INFORMATION

Subpart A—Applicability and Policy

Sec.

801.1 Applicability.
801.2 Policy.

801.3 Definitions.

Subpart B—Administration

801.10 General.
801.11 Segregability of records.
801.12 Protection of records.

Subpart C—Time Limits

801.20
801.21
801.22
801.23

Processing of records.
Initial determination.
Final determination.
Extension.

Subpart D—Accident Investigation Records

801.30 Records from accident
investigations.

801.31 Public hearings regarding
investigations.

801.32 Accident reports.

Subpart E—Other Board Documents

801.40 The Board’s rules.
801.41 Reports to Congress.

Subpart F—Exemption from Public
Disclosure

801.50 Exemptions from disclosure.

801.51 National defense and foreign policy
secrets.

801.52 Internal personnel rules and
practices of the NTSB.

801.53 Records exempt by statute from
disclosure.

801.54 Trade secrets and commercial or
financial information.

801.55 Interagency and intra-agency
exchanges.

801.56 Unwarranted invasion of personal
privacy.

801.57 Records compiled for law
enforcement purposes.

801.58 Records for regulation of financial
institutions.

801.59 Geological records.

Subpart G—Fee Schedule
801.60 Fee schedule.

801.61 Appeals of fee determinations.

Authority: Independent Safety Board Act
of 1974, as amended (49 U.S.C. 1101-1155);
5 U.S.C. 551(2); Freedom of Information Act
(5 U.S.C. 552); 18 U.S.C. 641 and 2071; 31
U.S.C. 3717 and 9701; Federal Records Act,
44 U.S.C. Chapters 21, 29, 31, and 33.

Subpart A—Applicability and Policy

§801.1 Applicability.

(a) This part contains the rules that
the National Transportation Safety
Board (NTSB) follows in processing
requests for records under the Freedom
of Information Act (FOIA), 5 U.S.C. 552.
These rules should be read together
with the FOIA, which provides
additional information about public
access to records maintained by the
NTSB.

(b) This part also provides for
document services and the fees for such
services, pursuant to 31 U.S.C. 9701.

(c) This part applies only to records
existing when the request for the
information is made. The NTSB is not
required to create records for the sole
purpose of responding to a FOIA
request.

(d) Sections 801.51 through 801.59 of
this chapter describe records that are
exempt from public disclosure.

§801.2 Policy.

(a) In implementing 5 U.S.C. 552, it is
the policy of the NTSB to make
information available to the public to
the greatest extent possible, consistent
with the mission of the NTSB.
Information the NTSB routinely
provides to the public as part of a
regular NTSB activity (such as press
releases and information disclosed on
the NTSB’s public Web site) may be
provided to the public without
compliance with this part. In addition,
as a matter of policy, the NTSB may
make discretionary disclosures of
records or information otherwise
exempt from disclosure under the FOIA
whenever disclosure would not
foreseeably harm an interest protected
by a FOIA exemption; however, this
policy does not create any right
enforceable in court.

(b) Given the NTSB’s stated policy of
providing as much information as
possible regarding general NTSB
operations and releasing documents
involving investigations, the NTSB
strongly encourages requesters seeking
information to check the NTSB’s Web
site for such information before
submitting a FOIA request. For every
investigation in which the NTSB has
determined the probable cause of an
accident, the NTSB’s docket
management system will include a
“public docket” containing
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documentation that the investigator-in-
charge deemed pertinent to the
investigation. Requesters may obtain
these public dockets without submitting
a FOIA request. The NTSB encourages
all requesters to review the public
docket materials before submitting a
FOIA request.

§801.3 Definitions.

The following definitions shall apply
in this part:

(a) “Record” includes any writing,
drawing, map, recording, tape, film,
photo, or other documentary material by
which information is preserved. In this
part, “document” and “record” shall
have the same meaning.

(b) “Redact” refers to the act of
making a portion of text illegible by
placing a black mark on top of the text.

(c) “Public Docket” includes a
collection of records from an accident
investigation that the investigator who
oversaw the investigation of that
accident has deemed pertinent to
determining the probable cause of the
accident.

(d) “Non-docket” items include other
records from an accident that the
investigator who oversaw the
investigation of that accident has
deemed irrelevant or not directly
pertinent to determining the probable
cause of the accident.

(e) “Chairman’ means the Chairman
of the NTSB.

(f) “Managing Director” means the
Managing Director of the NTSB.

(g) “Requester” means any person, as
defined in 5 U.S.C. 551(2), who submits
a request pursuant to the FOIA.

Subpart B—Administration

§801.10 General.

(a) The NTSB’s Chief, Records
Management Division, is responsible for
the custody and control of all NTSB
records required to be preserved under
the Federal Records Act, 44 U.S.C.
Chapters 21, 29, 31, and 33.

(b) The NTSB’s FOIA Officer shall be
responsible for the initial determination
of whether to release records within the
20-working-day time limit, or the
extension specified in the Freedom of
Information Act.

(c) The NTSB’s Chief, Records
Management Division, shall:

(1) Maintain for public access and
commercial reproduction all accident
files containing aviation and surface
investigators’ reports, factual accident
reports or group chairman reports,
documentation and accident
correspondence files, transcripts of
public hearings, if any, and exhibits;
and

(2) Maintain a public reference room,
also known as a “Reading Room,” in
accordance with 5 U.S.C. 552(a)(2). The
NTSB’s public reference room is located
at 490 East L’Enfant Plaza, SW.,
Washington, DC. Other records may be
available in the NTSB’s Electronic
Reading Room, which is located on the
NTSB’s Web site, found at http://
www.ntsb.gov.

(d) Requests for documents must be
made in writing to: National
Transportation Safety Board, Attention:
FOIA Officer CIO—40, 490 L’Enfant
Plaza, SW., Washington, DC 20594—
2000. All requests:

(1) Must reasonably identify the
record requested. For requests regarding
an investigation of a particular accident,
requesters should include the date and
location of the accident, as well as the
NTSB investigation number. In response
to broad requests for records regarding
a particular investigation, the FOIA
Office will notify the requester of the
existence of a public docket, and state
that other non-docket items may be
available, or may become available, at a
later date. After receiving this letter and
reviewing the items in the public
docket, requesters should notify the
FOIA office if the items contained in the
public docket suffice to fulfill their
request.

(2) Must be accompanied by the fee or
agreement (if any) to pay the
reproduction costs shown in the fee
schedule at §801.60 of this title, and

(3) Must contain the name, address,
and telephone number of the person
making the request. Requesters must
update their address and telephone
number in writing should this
information change.

(e) The envelope in which the
requester submits the request should be
marked prominently with the letters
“FOIA.” If a request fails to include a
citation to the FOIA, the NTSB FOIA
Office will attempt to contact the
requester immediately to rectify the
omission and/or clarify the request.
However, the 20-working-day time limit
for processing shall not commence until
the FOIA Office receives a complete
request.

(f) The field offices of the NTSB shall
not maintain, for public access, records
maintained by the Chief, Records
Management Division. Requests mailed
to NTSB field offices will not satisfy the
NTSB’s requirements for submitting a
FOIA request.

(g) The NTSB may work with a
commercial reproduction firm to
accommodate requests for reproduction
of accident records from the public
docket. The reproduction charges may
be subject to change. The NTSB will

update its FOIA Web site to reflect any
such changes. Section 801.60 of this
title contains a current fee schedule.

(h) The NTSB will not release records
originally generated by other agencies or
entities. Instead, the NTSB will refer
such requests for other agencies’ records
to the appropriate agency, which will
make a release determination upon
receiving and processing the referred
request.

(i) Where a requester seeks a record
on behalf of another person, and the
record contains that person’s personal
information protected by Exemption 6
of the FOIA (see section 801.56 of this
title), the NTSB requires the requester to
submit a notarized statement of consent
from the person whose personal
information is contained in the record,
before the NTSB releases the record.

(j) In general, the NTSB will deny
requests for records concerning a
pending investigation, pursuant to
appropriate exemptions under the
FOIA. The FOIA Office will notify the
requester of this denial, and will
provide the requester with information
regarding how the requester may receive
information on the investigation once
the investigation is complete. The NTSB
discourages requesters from submitting
multiple FOIA requests in a continuing
effort to obtain records before an
investigation is complete.

§801.11 Segregability of records.

The initial decision of the FOIA
Officer will include a determination of
segregability. If it is reasonable to do so,
the exempt portions of a record will be
segregated and, where necessary,
redacted, and the nonexempt portions
will be sent to the requester.

§801.12 Protection of records.

(a) No person may, without
permission, remove from the place
where it is made available any record
made available for inspection or
copying under § 801.10(c)(2) of this part.
Stealing, altering, mutilating,
obliterating, or destroying, in whole or
in part, such a record shall be deemed
a criminal offense.

(b) Section 641 of title 18 of the
United States Code provides, in
pertinent part, as follows: “Whoever
* * * gteals, purloins, or knowingly
converts to his use or the use of another,
or without authority, sells, conveys or
disposes of any record * * * or thing of
value of the United States or of any
department or agency thereof * * *
shall be fined under this title or
imprisoned not more than ten years, or
both; but if the value of such property
in the aggregate, combining amounts
from all the counts for which the
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defendant is convicted in a single case,
does not exceed the sum of $1,000, he
shall be fined under this title or
imprisoned not more than one year, or
both.”

(c) Section 2071(a) of title 18 of the
United States Code provides, in
pertinent part, as follows:

Whoever willfully and unlawfully
conceals, removes, mutilates, obliterates, or
destroys, or attempts to do so, or, with intent
to do so takes and carries away any record,
proceeding, map, book, paper, document, or
other thing, filed or deposited * * * in any
public office, or with any * * * public
officer of the United States, shall be fined
under this title or imprisoned not more than
three years, or both.

Subpart C—Time Limits

§801.20 Processing of requests.

(a) The NTSB processes FOIA
requests upon receipt. The NTSB FOIA
Office may notify the requester that the
NTSB has received the request. The
FOIA Office will then place each
request on one of three tracks:

(1) Track 1: Requests for which there
are no records, requests that meet the
criteria for expedited processing, or
requests that seek records that have
been produced in response to a prior
request.

(2) Track 2: Requests that do not
involve voluminous records or lengthy
consultations with other entities.

(3) Track 3: Requests that involve
voluminous records and for which
lengthy or numerous consultations are
required, or those requests which may
involve sensitive records.

(b) Regarding expedited processing, if
a requester states that he or she has a
compelling need for the expedited
treatment of their request, then the
NTSB FOIA Office will determine
whether to expedite the request and,
where appropriate, do so.

§801.21 Initial determination.

The NTSB FOIA Officer will make an
initial determination as to whether to
release a record within 20 working days
(excluding Saturdays, Sundays, and
legal public holidays) after the request
is received. This time limit may be
extended up to 10 additional working
days in accordance with §801.23 of this
part. The person making the request will
be notified immediately in writing of
such determination. If a determination
is made to release the requested
record(s), such record(s) will be made
available promptly. If the FOIA Officer
determines not to release the record(s),
the person making the request will,
when he or she is notified of such
determination, be advised of:

(a) The reason for the determination,

(b) the right to appeal the
determination, and

(c) the name and title or positions of
each person responsible for the denial of
the request.

§801.22 Final determination.

Requesters seeking an appeal of the
FOIA Officer’s initial determination
must send a written appeal to the
NTSB’s Managing Director within 20
days. The NTSB’s Managing Director
will determine whether to grant or deny
any appeal made pursuant to § 801.21
within 20 working days (excluding
Saturdays, Sundays, and legal public
holidays) after receipt of such appeal,
except that this time limit may be
extended for as many as 10 additional
working days, in accordance with
§801.23.

§801.23 Extension.

In unusual circumstances as specified
in this section, the time limits
prescribed in either § 801.21 or § 801.22,
may be extended by written notice to
the person making a request and setting
forth the reasons for such extension and
the date on which a determination is
expected to be dispatched. Such notice
will not specify a date that would result
in an extension for more than 10
working days. As used in this
paragraph, “unusual circumstances,” as
they relate to any delay that is
reasonably necessary to the proper
processing of the particular request,
means—

(a) The need to search for and collect
the requested records from field
facilities or other establishments;

(b) The need to search for, collect, and
appropriately examine and process a
voluminous amount of records which
are the subject of a single request; or

(c) The need to consult with another
agency that has a substantial interest in
the disposition of the request or with
two or more components of the agency
having substantial subject-matter
interest therein.

Subpart D—Accident Investigation
Records

§801.30 Records from accident
investigations.

Upon completion of an accident
investigation, each NTSB investigator
(or “group chairman,” depending on the
investigation) shall complete a factual
report with supporting documentation
and include these items in the public
docket for the investigation. The Chief,
Records Management Division, will
then make the records available to the
public for inspection or production by
an order for commercial copying.

§801.31 Public hearings regarding
investigations.

Within approximately four (4) weeks
after a public hearing concerning an
investigation, the Chief, Records
Management Division, will make
available to the public the hearing
transcript. On or before the date of the
hearing, the Chief, Records Management
Division, will make the exhibits
introduced at the hearing available to
the public for inspection or commercial
copy order.

§801.32 Accident reports.

(a) The NTSB will report the facts,
conditions, and circumstances, and its
determination of the probable causes of
U.S. civil transportation accidents, in
accordance with 49 U.S.C. 1131(e).

(b) These reports may be made
available for public inspection in the
NTSB’s public reference room and/or on
the NTSB’s Web site, at http://
www.ntsb.gov.

Subpart E—Other Board Documents

§801.40 The Board’s rules.

The NTSB’s rules are published in the
Code of Federal Regulations as Parts 800
through 850 of Title 49.

§801.41 Reports to Congress.

The NTSB submits its annual report
to Congress each year, in accordance
with 49 U.S.C. 1117. The report will be
available on the NTSB’s Web site, found
at http://www.ntsb.gov. Interested
parties may purchase the report from
the Government Printing Office or
review it in the NTSB’s public reference
room. All other reports or comments to
Congress will be available in the NTSB’s
public reference room for inspection or
by ordering a copy after issuance.

Subpart F—Exemption From Public
Disclosure

§801.50 Exemptions from disclosure.

Title 5, United States Code section
552(a) and (b) exempt certain records
from public disclosure. As stated in
§801.2 of this title, the NTSB may
choose to make a discretionary release
of a record that is authorized to be
withheld under 5 U.S.C. 552(b), unless
it determines that the release of that
record would be inconsistent with the
purpose of the exemption concerned.
Examples of records given in §§801.51
through 801.58 included within a
particular statutory exemption are not
necessarily illustrative of all types of
records covered by the applicable
exemption.
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§801.51 National defense and foreign
policy secrets.

Pursuant to 5 U.S.C. 552(b)(1),
national defense and foreign policy
secrets established by Executive Order,
as well as properly classified
documents, are exempt from public
disclosure. Requests to the NTSB for
such records will be transferred to the
source agency as appropriate, where
such classified records are identified.
(See, e.g., Executive Order 12,958, as
amended on March 25, 2003.)

§801.52 Internal personnel rules and
practices of the NTSB.

Pursuant to 5 U.S.C. 552(b)(2), the
following records are exempt from
disclosure under FOIA:

(a) Records relating solely to internal
personnel rules and practices, including
memoranda pertaining to personnel
matters such as staffing policies, and
procedures for the hiring, training,
promotion, demotion, or discharge of
employees, and management plans,
records, or proposals relating to labor-
management relations.

(b) Records regarding:

(1) Internal matters of a relatively
trivial nature that have no significant
public interest, and

(2) Predominantly internal matters,
the release of which would risk
circumvention of a statute or agency
regulation.

§801.53 Records exempt by statute from
disclosure.

Pursuant to 5 U.S.C. 552(b)(3), the
NTSB will not disclose records
specifically exempted from disclosure
by statute (other than 5 U.S.C. 552(b)),
provided that such statute:

(a) Requires that the matters be
withheld from the public in such
manner as to leave no discretion on the
issue, or

(b) Establishes particular criteria for
withholding or refers to particular types
of matters to be withheld.

§801.54 Trade secrets and commercial or
financial information.

Pursuant to 5 U.S.C. 552(b)(4), trade
secrets and items containing
commercial or financial information
that are obtained from a person and are
privileged or confidential are exempt
from public disclosure.

§801.55 Interagency and intra-agency
exchanges.

(a) Pursuant to 5 U.S.C. 552(b)(5), any
record prepared by an NTSB employee
for internal Government use is exempt
from public disclosure to the extent that
it contains—

(1) Opinions made in the course of
developing official action by the NTSB

but not actually made a part of that
official action, or

(2) Information concerning any
pending NTSB proceeding, or similar
matter, including any claim or other
dispute to be resolved before a court of
law, administrative board, hearing
officer, or contracting officer.

(b) The purpose of this section is to
protect the full and frank exchange of
ideas, views, and opinions necessary for
the effective functioning of the NTSB.
These resources must be fully and
readily available to those officials upon
whom the responsibility rests to take
official NTSB action. Its purpose is also
to protect against the premature
disclosure of material that is in the
developmental stage, if premature
disclosure would be detrimental to the
authorized and appropriate purposes for
which the material is being used, or if,
because of its tentative nature, the
material is likely to be revised or
modified before it is officially presented
to the public.

(c) Examples of materials covered by
this section include, but are not limited
to, staff papers containing advice,
opinions, or suggestions preliminary to
a decision or action; preliminary notes;
advance information on such things as
proposed plans to procure, lease, or
otherwise hire and dispose of materials,
real estate, or facilities; documents
exchanged in preparation for
anticipated legal proceedings; material
intended for public release at a specified
future time, if premature disclosure
would be detrimental to orderly
processes of the NTSB; records of
inspections, investigations, and surveys
pertaining to internal management of
the NTSB; and matters that would not
be routinely disclosed in litigation but
which are likely to be the subject of
litigation.

§801.56 Unwarranted invasion of personal
privacy.

Pursuant to 5 U.S.C. 552(b)(6), any
personal, medical, or similar file is
exempt from public disclosure if its
disclosure would harm the individual
concerned or would be a clearly
unwarranted invasion of the person’s
personal privacy.

§801.57 Records compiled for law
enforcement purposes.

Pursuant to 5 U.S.C. 552(b)(7), any
records compiled for law or regulatory
enforcement are exempt from public
disclosure to the extent that disclosure
would interfere with enforcement,
would be an unwarranted invasion of
privacy, would disclose the identity of
a confidential source, would disclose
investigative procedures and practices,

or would endanger the life or security of
law enforcement personnel.

§801.58 Records for regulation of
financial institutions.

Pursuant to 5 U.S.C. 552(b)(8), records
compiled for agencies regulating or
supervising financial institutions are
exempt from public disclosure.

§801.59 Geological records.

Pursuant to 5 U.S.C. 552(b)(9), records
concerning geological wells are exempt
from public disclosure.

Subpart G—Fee Schedule

§801.60 Fee schedule.

(a) Authority. Pursuant to 5 U.S.C.
552(a)(4)(i) and 52 FR 10,012 (Mar. 27,
1987), the NTSB may charge certain fees
for processing requests under the FOIA
in accordance with paragraph (c) of this
section, except where fees are limited
under paragraph (d) of this section, or
where a waiver or reduction of fees is
granted under paragraph (e) of this
section. The NTSB may collect all
applicable fees before sending copies of
requested records to a requester. A
requester must pay fees in accordance
with the instructions provided on the
invoice the FOIA Office sends to the
requester.

(b) Definitions. For purposes of this
section:

(1) Commercial use request means a
request from or on behalf of a person
who seeks information for a use or
purpose that furthers his or her
commercial, trade, or profit interests.
This includes the furtherance of
commercial interests through litigation.
When it appears that the requester will
use the requested records for a
commercial purpose, either because of
the nature of the request or because the
NTSB has reasonable cause to doubt a
requester’s stated use, the NTSB shall
provide the requester with a reasonable
opportunity to submit further
clarification.

(2) Direct costs means those expenses
that an agency actually incurs in
searching for, reviewing, and
duplicating records in response to a
FOIA request. This includes the salaries
of employees performing the work, as
listed below, but does not include
overhead expenses such as the costs of
office space.

(3) Duplication means the copying of
a record, or of the information contained
in a record, in response to a FOIA
request.

(4) Educational institution means a
preschool, a public or private
elementary or secondary school, an
institution of undergraduate higher
education, an institution of graduate
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higher education, an institution of
professional education, or an institution
of vocational education, that operates a
program of scholarly research. In order
for a requester to demonstrate that their
request falls within the category of an
“educational institution,” the requester
must show that the request is authorized
by the qualifying institution and that the
requester does not seek the records for
commercial use, but only to further
scholarly research.

(5) Representative of the news media
or “news media requester”’ means any
person actively gathering news for an
entity that is organized and operated to
publish or broadcast news to the public.
For “freelance” journalists to be
regarded as working for a news
organization, they must demonstrate a
solid basis for expecting publication
through that organization (for example,
a journalist may submit a copy of a
publication contract for which the
journalist needs NTSB records).

(6) Review means the examination of
a record located in response to a request
in order to determine whether any
portion of it is exempt from disclosure.
“Review” also includes processing the
record(s) for disclosure, which includes
redacting and otherwise preparing
releasable records for disclosure. The
NTSB may require review costs even if
the NTSB ultimately does not release
the record(s).

(7) Search means the process of
looking for and retrieving records or
information within the scope of a
request. “Search” includes page-by-page
or line-by-line identification of
information within records and also
includes reasonable efforts to locate and
retrieve information from records
maintained in electronic form or format.
The NTSB will make an effort to
conduct such searches in the least
expensive manner.

(c) Fees. In responding to FOIA
requests, the NTSB will charge the
following fees unless a waiver or
reduction of fees has been granted under
paragraph (d) of this section:

(1) Search.

(i) The NTSB will charge search fees
for all requests, unless an educational
institution, a noncommercial scientific
institution, or a news media
representative submits a request
containing adequate justification for
obtaining a fee waiver. These fees,
however, are subject to the limitations
of paragraph (d) of this section. The
NTSB may charge for time spent
searching even if the NTSB does not
locate any responsive record or if the
NTSB withholds the record(s) located
because such record(s) are exempt from
disclosure.

(ii) The NTSB will charge $4.00 for
each quarter of an hour spent by clerical
personnel in searching for and
retrieving a requested record. Where
clerical personnel cannot entirely
perform a search and retrieval (for
example, where the identification of
records within the scope of a request
requires the assistance of professional
personnel), the applicable fee will
instead be $7.00 for each quarter hour
of search time spent by professional
personnel. Where a request requires the
time of managerial personnel, the fee
will be $10.25 for each quarter hour of
time spent by these personnel.

(2) Duplication. The NTSB will charge
duplication fees, subject to the
limitations of paragraph (d) of this
section.

(i) The NTSB utilizes the services of
a commercial reproduction facility for
requests for duplicates of NTSB public
dockets and publications.

(ii) Regarding the reproduction of
non-public records in response to a
FOIA request, the NTSB will charge
$0.10 per page for the duplication of a
standard-size paper record. For other
forms of duplication, the NTSB will
charge the direct costs of the
duplication.

(iii) Where the NTSB certifies records
upon request, the NTSB will charge the
direct cost of certification.

(3) Review. The NTSB will charge fees
for the initial review of a record to
determine whether the record falls
within the scope of a request, or
whether the record is exempt from
disclosure. Such fees will be charged to
requesters who make a request for
commercial purposes. The NTSB will
not charge for subsequent review of the
request and responsive record; for
example, in general, the NTSB will not
charge additional fees for review at the
administrative appeal level when the
NTSB has already applied an
exemption. The NTSB will charge
review fees at the same rate as those
charged for a search under paragraph
(c)(1)(ii), above.

(c) Limitations on charging fees. For
purposes of this section:

(1) The NTSB will not charge a fee for
notices, decisions, orders, etc. provided
to persons acting as parties in the
investigation, or where required by law
to be served on a party to any
proceeding or matter before the NTSB.
Likewise, the NTSB will not charge fees
for requests made by family members of
accident victims, when the NTSB has
investigated the accident that is the
subject of the FOIA request.

(2) The NTSB will not charge a search
fee for requests from educational

institutions or representatives of the
news media.

(3) The NTSB will not charge a search
fee or review fee for a quarter-hour
period unless more than half of that
period is required for search or review.

(4) Except for requesters seeking
records for commercial use, the NTSB
will provide the following items without
charge:

(i) The first 100 pages of duplication
(or the cost equivalent) of a record; and
(ii) The first two hours of search (or

the cost equivalent) for a record.

(5) Whenever the total fee calculated
under paragraph (c) of this section is
$14.00 or less for any request, the NTSB
will not charge a fee.

(6) When the NTSB’s FOIA Office
determines or estimates that fees to be
charged under this section will amount
to more than $25.00, the Office will
notify the requester of the actual or
estimated amount of the fees, unless the
requester has indicated a willingness to
pay fees as high as those anticipated. If
the FOIA Office is able to estimate only
a portion of the expected fee, the FOIA
Office will advise the requester that the
estimated fee may be only a portion of
the total fee. Where the FOIA Office
notifies a requester that the actual or
estimated fees will exceed $25.00, the
NTSB will not expend additional
agency resources on the request until
the requester agrees in writing to pay
the anticipated total fee. In
circumstances involving a total fee that
will exceed $250.00, the NTSB may
require the requester to make an
advance payment or deposit of a
specific amount before beginning to
process the request.

(7) The NTSB may charge interest on
any unpaid bill starting on the 31st day
following the date of billing the
requester. Interest charges will be
assessed at the rate provided at 31
U.S.C. 3717 and will accrue from the
date of the billing until the NTSB
receives payment. The NTSB shall
follow the provisions of the Debt
Collection Act of 1982 (Pub. L. 97—-365,
96 Stat. 1749), as amended, and its
administrative procedures, including
the use of consumer reporting agencies,
collection agencies, and offset.

(8) Where a requester has previously
failed to pay a properly charged FOIA
fee to the NTSB within 30 days of the
date of billing, the NTSB may require
the requester to pay the full amount
due, plus any applicable interest, and to
make an advance payment of the full
amount of any anticipated fee, before
the NTSB begins to process a new
request or continues to process a
pending request from that requester.
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(9) Where the NTSB reasonably
believes that a requester or group of
requesters acting together is attempting
to divide a request into multiple series
of requests for the purpose of avoiding
fees, the NTSB may aggregate those
requests and charge accordingly.

(d) Requirements for waiver or
reduction of fees. For fee purposes, the
NTSB will determine, whenever
reasonably possible, the use to which a
requester will put the requested records.

(1) The NTSB will furnish records
responsive to a request without charge,
or at a reduced charge, where the NTSB
determines, based on all available
information, that the requester has
shown that:

(i) Disclosure of the requested
information is in the public interest
because it is likely to contribute
significantly to public understanding of
the operations of activities of the
government, and

(ii) Disclosure of the requested
information is not primarily in the
commercial interest or for the
commercial use of the requester.

(2) In determining whether disclosure
of the requested information is in the
public interest, the NTSB will consider
the following factors:

(i) Whether the subject of the
requested records concerns identifiable
operations or activities of the federal
government, with a connection that is
direct and clear, and not remote or
attenuated. In this regard, the NTSB will
consider whether a requester’s use of
the documents would enhance
transportation safety or contribute to the
NTSB’s programs.

(ii) Whether the portions of a record
subject to disclosure are meaningfully
informative about government
operations or activities. The disclosure
of information already in the public
domain, in either a duplicative or
substantially identical form, would not
be as likely to contribute to such
understanding where nothing new
would be added to the public’s
understanding.

(iii) Whether disclosure of the
requested information would contribute
to the understanding of a reasonably
broad audience of persons interested in
the subject, as opposed to the individual
understanding of the requester. The
NTSB will consider a requester’s
expertise in the subject area and ability
to effectively convey information to the
public.

(iv) Whether the disclosure is likely to
enhance the public’s understanding of
government operations or activities.

(3) In determining whether the
requester is primarily in the commercial

interest of the requester, the NTSB will
consider the following factors:

(i) The existence and magnitude of
any commercial interest the requester
may have, or of any person on whose
behalf the requester may be acting. The
NTSB will provide requesters with an
opportunity in the administrative
process to submit explanatory
information regarding this
consideration.

(ii) Whether the commercial interest
is greater in magnitude than any public
interest in disclosure.

(4) Additionally, the NTSB may, at its
discretion, waive publication,
reproduction, and search fees for
qualifying foreign countries,
international organizations, nonprofit
public safety entities, State and Federal
transportation agencies, and colleges
and universities, after approval by the
Chief, Records Management Division.

(5) Where only some of the records to
be released satisfy the requirements for
a waiver of fees, the NTSB will grant a
waiver for those particular records.

(6) Requests for the waiver or
reduction of fees should address the
factors listed in paragraphs (e)(2) and
(e)(3) of this section, insofar as they
apply to each request. The NTSB will
exercise its discretion to consider the
cost-effectiveness of its use of
administrative resources in determining
whether to grant waivers or reductions
of fees.

(e) Services available free of charge.

(1) The following documents are
available without commercial
reproduction cost until limited supplies
are exhausted:

(i) Press releases;

(ii) Safety Board regulations (Chapter
VIII of Title 49, Code of Federal
Regulations);

(ii1) Indexes to initial decisions, Board
orders, opinion and orders, and staff
manuals and instructions;

(iv) Safety recommendations; and

(v) NTSB Annual Reports.

(2) The NTSB public Web site, located
at http://www.ntsb.gov, also includes an
e-mail subscription service for press
releases, safety recommendations, and
other announcements.

§801.61 Appeals of fee determinations.

Requesters seeking an appeal of the
FOIA Officer’s fee or fee waiver
determination must send a written
appeal to the NTSB’s Managing Director
within 20 days. The NTSB’s Managing
Director will determine whether to grant
or deny any appeal made pursuant to
§801.21 within 20 working days
(excluding Saturdays, Sundays, and
legal public holidays) after receipt of
such appeal, except that this time limit

may be extended for as many as 10
additional working days, in accordance
with § 801.23.

Dated: April 10, 2007.
Vicky D’Onofrio,
Federal Register Liaison Officer.
[FR Doc. E7-7103 Filed 4-13-07; 8:45 am]
BILLING CODE 7533-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 070213033-7033-01; 1.D.
040907D]

Fisheries of the Economic Exclusive
Zone Off Alaska; Pacific Cod in the
Bering Sea and Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; modification of
a closure.

SUMMARY: NMFS is opening directed
fishing for Pacific cod by catcher vessels
less than 60 feet (18.3 meters (m)) length
overall (LOA) using pot or hook-and-
line gear in the Bering Sea and Aleutian
Islands management area (BSAI). This
action is necessary to fully use the 2007
total allowable catch (TAC) of Pacific
cod specified for catcher vessels less
than 60 feet (18.3 m) LOA using pot or
hook-and-line gear in the BSAL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), April 30, 2007, through
2400 hrs, A.l.t., December 31, 2007.
Comments must be received at the
following address no later than 4:30
p-m., A.lt., April 30, 2007.

ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Ellen Sebastian. Comments may be
submitted by:

e Mail to: P.O. Box 21668, Juneau, AK
99802;

e Hand delivery to the Federal
Building, 709 West 9th Street, Room
420A, Juneau, Alaska;

e FAX to 907-586-7557;

e E-mail to inseason-akr@noaa.gov
and include in the subject line and body
of the e-mail the document identifier:
bspclt60re.fo.wpd (E-mail comments,
with or without attachments, are limited
to 5 megabytes); or

e Webform at the Federal eRulemaking
Portal: http://www.regulations.gov.
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Follow the instructions at that site for
submitting comments.

FOR FURTHER INFORMATION CONTACT:
Jennifer Hogan, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

NMFS closed directed fishing for
Pacific cod by catcher vessels less than
60 feet (18.3 m) LOA using pot or hook-
and-line gear in the BSAI under
§679.20(d)(1)(iii) on March 30, 2007 (72
FR 15848, April 3, 2007).

NMEFS has determined that as of April
6, 2007, approximately 411 metric tons
of Pacific cod remain in the 2007 Pacific
cod TAC allocated to catcher vessels
less than 60 feet (18.3 m) LOA using pot
or hook-and-line gear in the BSAIL
Therefore, in accordance with
§679.25(a)(2)(i)(C) and (a)(2)(iii)(D), and
to fully use the 2007 TAC of Pacific cod
specified for catcher vessels less than 60

feet (18.3 m) LOA using pot or hook-
and-line gear in the BSAL, NMFS is
terminating the previous closure and is
opening directed fishing for Pacific cod
by catcher vessels less than 60 feet (18.3
m) LOA using pot or hook-and-line gear
in the BSAIL The opening is effective
1200 hrs, A.Lt., April 30, 2007, through
2400 hrs, A.Lt., December 31, 2007.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the opening of the Pacific cod
fishery by catcher vessels less than 60
feet (18.3 m) LOA using pot or hook-
and-line gear in the BSAIL Immediate
notification is necessary to allow for the
orderly conduct and efficient operation
of this fishery, to allow the industry to
plan for the fishing season, and to avoid
potential disruption to the fishing fleet

and processors. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of April 6, 2007.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

Without this inseason adjustment,
NMEFS could not allow the fishery for
Pacific cod by catcher vessels less than
60 feet (18.3 m) LOA using pot or hook-
and-line gear in the BSAI to be
harvested in an expedient manner and
in accordance with the regulatory
schedule. Under §679.25(c)(2),
interested persons are invited to submit
written comments on this action to the
above address until April 30, 2007.

This action is required by §679.25
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: April 10, 2007

James P. Burgess

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E7—7192 Filed 4-13-07; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 925

[Docket No. AMS—FV-07-0028; FV07-925—
1PR]

Grapes Grown in a Designated Area of
Southeastern California; Change in
Reporting Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule invites comments
on a revision to the reporting
requirements established under the
California desert grape marketing order,
which regulates the handling of grapes
grown in a designated area of
Southeastern California. The marketing
order is administered locally by the
California Desert Grape Administrative
Committee (CDGAC or committee). This
rule would require handlers to provide
an annual report to the committee
which lists the acreages devoted to
grapes for fresh shipment, the owners
and locations of the acreages, and
varieties produced thereon that the
handler will be handling during the
upcoming season. This change would
allow the committee to collect
information on the acreage and varieties
of desert grapes regulated under the
marketing order, thus improving data
collection and the efficient operation of
the program.

DATES: Comments must be received by
May 1, 2007.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent to the Docket Clerk,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720—8938; or
Internet: http://www.regulations.gov. All
comments should reference the docket
number and the date and page number

of this issue of the Federal Register and
will be available for public inspection in
the Office of the Docket Clerk during
regular business hours, or can be viewed
at: http://www.regulations.gov

FOR FURTHER INFORMATION CONTACT:
Terry Vawter, Marketing Specialist, or
Kurt J. Kimmel, Regional Manager,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906, or E-mail:
Terry.Vawter@usda.gov or
Kurt.Kimmel@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This
proposal is issued under Marketing
Agreement and Order No. 925, both as
amended (7 CFR part 925), regulating
the handling of grapes grown in a
designated area of southeastern
California, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This proposal
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing USDA
would rule on the petition. The Act

provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This rule would change the reporting
requirement under the order by
requiring handlers to file an annual
acreage survey which lists the acreages
devoted to grapes, the locations and
owners of the acreage, and varieties
produced thereon for fresh shipment
that the handler will be handling during
the upcoming season. The form would
provide information necessary for the
committee to estimate annual
production, determine the necessary
assessment rate, and establish an annual
budget of expenses. This change was
unanimously recommended by the
committee at a meeting on February 6,
2007.

Section 925.60 provides authority for
the committee, with the approval of
USDA, to require handlers to furnish
information to the committee. Currently,
§ 925.60(a) requires handlers to file
reports of shipments of grapes. Under
§925.60(b), the committee is authorized,
with the approval of USDA, to require
handlers to furnish such other
information as it may prescribe and may
be necessary to enable the committee to
perform its duties under the order.

The acreage survey is currently an
approved form authorized for use by the
committee. The form was initially
included so that the committee could, at
some future time, recommend requiring
handlers to use the form if it was
determined that aggregating information
on grape acreage would provide a
benefit to the industry.

The committee met on February 6,
2007, and discussed the grape acreage
survey. At this time, the committee
believes the report would provide
valuable information and unanimously
recommended that it be a mandatory
report, such as those authorized under
§ 925.60. This change is intended to
enhance the efficient operation of the
program by permitting the committee to
collect production data, which, in turn,
would allow them to have more
accurate information for establishing a
crop estimate, determining an
assessment rate, and developing an
annual budget of expenses.
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Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 50 producers
of grapes in the production area and
approximately 20 handlers subject to
regulation under the marketing order.
The Small Business Administration (13
CFR 121.201) defines small agricultural
producers as those having annual
receipts less than $750,000 and defines
small agricultural service firms as those
whose annual receipts are less than
$6,500,000.

Last year, six of the 20 handlers
subject to regulation had annual grape
sales of at least $6,500,000. In addition,
10 of the 50 producers had annual sales
of at least $750,000. Therefore, a
majority of handlers and producers may
be classified as small entities.

This rule would revise § 925.160 of
the order’s rules and regulations to
include the requirement that handlers
file an annual grape acreage survey.

This rule would impose minimal
additional costs on handlers regulated
under the order. The benefits of this
proposed rule are not expected to be
disproportionately greater or less for
small handlers than for large entities.

At the meeting, the committee
discussed an alternative to this change,
which would be to ask handlers to
voluntarily report grape acreage.
However, under voluntary reporting, it
is possible that all handlers would not
report the information, making it
difficult for the committee to aggregate
accurate information used in
determining the committee’s crop
estimate, assessment rate, and budget of
expenses. The committee agreed that
this alternative would not be in the best
interest of the committee and the
industry, and unanimously
recommended mandating the report.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
requirements that are contained in this

rule are currently approved by the
Office of Management and Budget
(OMB), under OMB No. 0581-0189,
Generic OMB Fruit Crops. This rule
would impose minimal additional
reporting or recordkeeping
requirements, deemed to be
insignificant, on both small and large
grape handlers.

USDA has not identified any relevant
Federal rules that duplicate, overlap or
conflict with this rule. As with other
similar marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

The AMS is committed to complying
with the E-Government Act, to promote
the use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Further, the committee’s meeting on
February 6, 2007, was widely publicized
throughout the desert grape industry
and all interested persons were
encouraged to attend the meeting and
participate in committee deliberations.
Like all committee meetings, the
February 6, 2007, meeting was a public
meeting; and all entities, both large and
small, were encouraged to express their
views on this issue. All interested
persons were invited to attend this
meeting and encouraged to participate
in the industry’s deliberations.

Finally, interested persons are invited
to submit information on the regulatory
and informational impacts of this action
on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

A 15-day comment period is provided
to allow interested persons to respond
to this proposal. Fifteen days is deemed
appropriate because this rule would
need to be in place as soon as possible
since the shipping season begins April
20. All written comments timely
received will be considered before a
final determination is made on this
matter.

List of Subjects in 7 CFR Part 925

Grapes, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 925 is proposed to
be amended as follows:

PART 925—GRAPES GROWN IN A
DESIGNATED AREA OF
SOUTHEASTERN CALIFORNIA

1. The authority citation for 7 CFR
part 925 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2.In §925.160, the current paragraph
is redesignated as paragraph (a), and a
new paragraph (b) is added to read as
follows:

§925.160 Reports.

(a) * K* %

(b) When requested by the California
Desert Grape Administrative Committee
(CDGAC), each shipper who ships
grapes shall furnish to the committee at
such time as the committee shall
require, an annual grape acreage survey
(CDGAC Form 7), which shall include,
but is not limited to, the following: the
applicable year in which the report is
requested; the names of the shipper
(handler) who will handle the grapes
and the grower who produces them; the
location of each vineyard; the variety or
varieties grown in each vineyard; and
the bearing, non-bearing, and total acres
of each vineyard.

Dated: April 11, 2007.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. E7-7179 Filed 4-13-07; 8:45 am]|
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM365 Special Conditions No.
25-07-02-SC]

Special Conditions: Boeing Model 787-
8 Airplane; Systems and Data
Networks Security—Protection of
Airplane Systems and Data Networks
From Unauthorized External Access

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This notice proposes special
conditions for the Boeing Model 787—-8
airplane. This airplane will have novel
or unusual design features when
compared to the state of technology
envisioned in the airworthiness
standards for transport category
airplanes. The architecture of the Boeing
Model 787-8 systems and networks
allows access to external systems and
networks, including the public Internet.
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On-board wired and wireless devices
may also have access to parts of the
airplane’s digital systems that provide
flight critical functions. These new
connectivity capabilities may result in
security vulnerabilities to the airplane’s
critical systems. For these design
features, the applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for
protection and security of airplane
systems and data networks against
unauthorized access. These proposed
special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards. Additional
special conditions will be issued for
other novel or unusual design features
of the Boeing Model 787-8 airplanes.
DATES: Comments must be received on
or before May 31, 2007.

ADDRESSES: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration, Transport
Airplane Directorate, Attention: Rules
Docket (ANM-113), Docket No. NM365,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; or delivered in
duplicate to the Transport Airplane
Directorate at the above address. All
comments must be marked Docket No.
NM365. Comments may be inspected in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT: Will
Struck, FAA, Airplane and Flight Crew
Interface, ANM-111, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356;
telephone (425) 227-2764; facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The most helpful comments
reference a specific portion of the
special conditions, explain the reason
for any recommended change, and
include supporting data. We ask that
you send us two copies of written
comments.

We will file in the docket all
comments we receive as well as a report
summarizing each substantive public
contact with FAA personnel concerning
these proposed special conditions. The
docket is available for public inspection
before and after the comment closing
date. If you wish to review the docket
in person, go to the address in the

ADDRESSES section of this notice
between 7:30 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change the proposed special
conditions based on comments we
receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on
which the docket number appears. We
will stamp the date on the postcard and
mail it back to you.

Background

On March 28, 2003, Boeing applied
for an FAA type certificate for its new
Boeing Model 787-8 passenger airplane.
The Boeing Model 787-8 airplane will
be an all-new, two-engine jet transport
airplane with a two-aisle cabin. The
maximum takeoff weight will be
476,000 pounds, with a maximum
passenger count of 381 passengers.

Type Certification Basis

Under provisions of 14 CFR 21.17,
Boeing must show that Boeing Model
787-8 airplanes (hereafter referred to as
“the 787”’) meet the applicable
provisions of 14 CFR part 25, as
amended by Amendments 25-1 through
25-117, except 25.809(a) and 25.812,
which will remain at Amendment 25—
115. If the Administrator finds that the
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for the 787 because of
a novel or unusual design feature,
special conditions are prescribed under
provisions of 14 CFR 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the 787 must comply with
the fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of part
36. In addition, the FAA must issue a
finding of regulatory adequacy pursuant
to section 611 of Public Law 92-574, the
“Noise Control Act of 1972.”

Special conditions, as defined in
§11.19, are issued in accordance with
§11.38 and become part of the type
certification basis in accordance with
§21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, the special

conditions would also apply to the other
model under the provisions of § 21.101.

Novel or Unusual Design Features

The digital systems architecture for
the 787 consists of several connected
networks. This proposed network
architecture is used for a diverse set of
functions, including the following.

1. Flight-safety-related control and
navigation systems (Aircraft Control
Domain).

2. Airline business and administrative
support (Airline Information Services
Domain).

3. Passenger entertainment,
information, and Internet services
(Passenger Information and
Entertainment Services Domain).

The proposed architecture of the 787
is different from that of existing
production (and retrofitted) airplanes. It
allows connection to and access from
external sources (the public Internet)
and airline operator networks to the
previously isolated Aircraft Control
Domain and Airline Information
Services Domain. The Aircraft Control
Domain and the Airline Information
Services Domain perform functions
required for the safe operation of the
airplane.

Capability is proposed for providing
electronic transmission of field-loadable
software applications and databases to
the aircraft. These would subsequently
be loaded into systems within the
Aircraft Control Domain and Airline
Information Services Domain. Also, it
may be proposed that on-board wired
and wireless devices have access to the
Aircraft Control Domain and Airline
Information Services Domain. These
new connectivity capabilities and
features of the proposed design may
result in security vulnerabilities from
intentional or unintentional corruption
of data and systems critical to the safety
and maintenance of the airplane. The
existing regulations and guidance
material did not anticipate this type of
system architecture or Internet and
wireless electronic access to aircraft
systems that provide flight critical
functions. Furthermore, 14 CFR
regulations and current system safety
assessment policy and techniques do
not address potential security
vulnerabilities that could be caused by
unauthorized external access to aircraft
data buses and servers. Therefore, a
special condition is proposed to ensure
the security, integrity and availability of
the critical systems within the Aircraft
Control Domain and Airline Information
Services Domain by establishing
requirements for:

1. Protection of Aircraft Control
Domain and Airline Information
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Services Domain systems, hardware,
software, and databases from
unauthorized access.

2. Protection of field-loadable
software (FLS) applications and
databases which are electronically
transmitted from external sources to the
on-aircraft networks and storage
devices, and used within the Aircraft
Control Domain and Airline Information
Services Domain.

Applicability

As discussed above, these proposed
special conditions are applicable to the
787. Should Boeing apply at a later date
for a change to the type certificate to
include another model incorporating the
same novel or unusual design features,
these proposed special conditions
would apply to that model as well
under the provisions of § 21.101.

Conclusion

This action affects only certain novel
or unusual design features of the 787. It
is not a rule of general applicability, and
it affects only the applicant that applied
to the FAA for approval of these features
on the airplane.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
Special Conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Proposed Special Conditions

Accordingly, the Administrator of the
Federal Aviation Administration (FAA)
proposes the following special
conditions as part of the type
certification basis for the Boeing Model
787-8 airplane.

The applicant shall ensure system security
protection for the Aircraft Control Domain
and Airline Information Services Domain
from unauthorized external access. The
applicant shall also ensure that security
threats are identified and risk mitigation
strategies are implemented to minimize the
likelihood of occurrence of each of the
following conditions:

1. Reduction in airplane safety margins or
airplane functional capabilities, including
those possibly caused by maintenance
activity;

2. An increase in flightcrew workload or
conditions impairing flightcrew efficiency,
and;

3. Distress or injury to airplane occupants.

Issued in Renton, Washington, on April 5,
2007.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 07-1838 Filed 4-13-07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2007-27747; Directorate
Identifier 2007—CE—-030-AD]

RIN 2120-AA64

Airworthiness Directives; Cessna
Aircraft Company Models 150 and 152
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Cessna Aircraft Company (Cessna)
Models 150 and 152 airplanes. This
proposed AD would require replacing
the rudder stop, rudder stop bumper,
and attachment hardware with a new
rudder stop modification kit. This
proposed AD also requires replacing the
safety wire with jamnuts. This proposed
AD results from two accidents where
the rudder was found in the over-travel
position with the stop plate hooked over
the stop bolt heads. We are proposing
this AD to prevent the rudder from
traveling past the normal travel limit
and becoming jammed in the over-travel
position. This condition could result in
loss of control.

DATES: We must receive comments on
this proposed AD by June 15, 2007.
ADDRESSES: Use one of the following
addresses to comment on this proposed
AD:

¢ DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room P1-401, Washington, DC 20590—
0001.

e Fax: (202) 493-2251.

e Hand Delivery: Room P1L—-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

For service information identified in
this proposed AD, contact Cessna
Aircraft Company, Product Support,
P.O. Box 7706, Wichita, KS 67277;
telephone: (316) 517—-5800; fax: (316)
942-9006.

FOR FURTHER INFORMATION CONTACT: Gary
Park, Aerospace Engineer, 1801 Airport

Road, Room 100, Wichita, Kansas
67209; telephone: (316) 946—4123; fax:
(316) 946-4107.

SUPPLEMENTARY INFORMATION

Comments Invited

We invite you to send any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under the
ADDRESSES section. Include the docket
number, “FAA-2007-27747; Directorate
Identifier 2007-CE—030—-AD”’ at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
concerning this proposed AD.

Discussion

This AD results from two spin
accidents involving Cessna Model 152
airplanes where the rudder was found
in the over-travel position with the stop
plate hooked over the stop bolt heads.

In the first accident, which occurred
in Canada, a flight instructor and
student pilot were unable to recover
after performing a spin maneuver. When
the airplane was inspected, the rudder
was found jammed.

In the second accident the rudder
bumper was found to be installed
incorrectly, which resulted in a rudder
jam during an attempted spin recovery.

Upon recovery of the airplanes after
the accidents, both accident airplanes
had their rudder stop plates hooked
over the stop bolts. After examining the
accident airplanes and other Cessna
Models 150 and 152 airplanes, accident
investigators determined that, under
certain conditions, it is possible to jam
the rudder past its normal travel limit.
The jam occurs when the stop plate is
forced aft of the stop bolt head. The
forward edge of the stop plate can then
become lodged under the head of the
stop bolt causing the rudder to jam in
this over-travel position. Recovery from
a spin may not be possible with the
rudder jammed beyond the normal
rudder travel stop limits.

This condition, if not corrected, could
result in loss of control.
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Relevant Service Information

We have reviewed the following
Cessna Aircraft Company service
information, dated January 22, 2001:

e Service Bulletin SEB01-1;

e Service Kit SK152-25; and

e Service Kit SK152-24.

The service information describes
procedures for replacing the rudder
stop, rudder stop bumper, and
attachment hardware with a new rudder
stop modification kit. The service

information also describes the
procedure for replacing the safety wire
with jamnuts.

FAA’s Determination and Requirements
of the Proposed AD

We are proposing this AD because we
evaluated all information and
determined the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design. This proposed AD would
require replacing the rudder stop,

rudder stop bumper, and attachment
hardware with a new rudder stop
modification kit. This proposed AD also
requires replacing the safety wire with
jamnuts.

Costs of Compliance

We estimate that this proposed AD
would affect 18,670 airplanes in the
U.S. registry.

We estimate the following costs to do
the proposed modification:

Total cost per | Total cost on
Labor cost Parts cost airplane U.S. operators
4 Work-hours x $80 Per hoUr = $320 ......cecciiuiiiieiieeeecie ettt e aeeae e ns $60 $380 $7,094,600

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

Examining the AD Docket

You may examine the AD docket that
contains the proposed AD, the
regulatory evaluation, any comments
received, and other information on the
Internet at http://dms.dot.gov; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
(800) 647-5227) is located at the street
address stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Cessna Aircraft Company: Docket No. FAA—
2007-27747; Directorate Identifier 2007—
CE-030-AD.

Comments Due Date

(a) We must receive comments on this
airworthiness directive (AD) action by June

15, 2007.

Affected ADs

(b) None.

Applicability

(c) This AD applies to the following
airplane models and serial numbers that are
certificated in any category:

Models

Serial numbers

(10) A150M
(11) A-150L
(12) A-A150L

A1500227
A1500523.

15061533 through 15064532.

15064533 through 15064969 and 15064971 through 15067198.
15067199 through 15069308 and 649.

15069309 through 15071128.

15071129 through 150720083.

15072004 through 15075781.

15075782 through 15079405.

A1500001 through A1500226.

through

A1500432 and A1500434 through

A1500524 through A1500734 and 15064970.
A-1501001 through A-1501039.
A-A1500001 through A-A1500009.
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Models

Serial numbers

13) F150F

(

(

(

(

g

(19) F150M
(20) FA150K
(21) FA150L
(22) FA150M
(
(
(
(

26) FA152

F150-0001 through F150-0067.
F150-0068 through F150-0219.
F150-0220 through F150-0389.
F150-0390 through F150-0529.
F15000530 through F15000658.
F15000659 through F15001143.
F15001144 through F15001428.
FA1500001 through FA1500081.
FA1500082 through FA1500261.
FA1500262 through FA1500336.
15279406 through 15286033.
A1520735 through A1521049, A1500433, and 681.
F15201429 through F15201980.
FA1520337 through FA1520425.

Unsafe Condition

(d) This AD results from two accidents
where the rudder was found in the over-
travel position with the stop plate hooked

over the stop bolt heads. We are issuing this
AD to prevent the rudder from traveling past
the normal travel limit and becoming
jammed in the over-travel position. This
condition could result in loss of control.

Compliance

(e) To address this problem, you must do
the following, unless already done:

Action

Compliance

Procedures

(1) For airplanes with a forged bulkhead: Re-
place the rudder stop, rudder stop bumper,
and attachment hardware with the new rud-
der stop modification kit SK152-25; and re-
place safety wire with jamnuts.

(2) For airplanes with a sheet metal bulkhead:
Replace the rudder stop, rudder stop bump-
er, and attachment hardware with the new
rudder stop modification kit SK152—24; and
replace safety wire with jamnuts.

Within the next 100 hours time-in-service
(TIS) or 12 months after the effective date
of this AD, whichever occurs first.

Within the next 100 hours TIS or 12 months
after the effective date of this AD, which-
ever occurs first.

Follow Cessna Aircraft Company Service Bul-
letin SEBO1-1, and Cessna Aircraft Com-
pany Service Kit SK152-25, both dated
January 22, 2001.

Follow Cessna Aircraft Company Service Bul-
letin SEBO1-1, and Cessna Aircraft Com-
pany Service Kit SK152-24, both dated
January 22, 2001.

Alternative Methods of Compliance
(AMOCs)

(f) The Manager, FAA, ATTN: Gary Park,
Aerospace Engineer, 1801 Airport Road,
Room 100, Wichita, Kansas 67209; telephone:
(316) 946—4123; fax: (316) 946—4107, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Related Information

(g) To get copies of the service information
referenced in this AD, contact Cessna Aircraft
Company, Product Support, P.O. Box 7706,
Wichita, KS 67277; telephone: (316) 517—
5800; fax: (316) 942—9006. To view the AD
docket, go to the Docket Management
Facility; U.S. Department of Transportation,
400 Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC, or on the
Internet at http://dms.dot.gov. The docket
number is Docket No. FAA—2007-27747;
Directorate Identifier 2007—CE-030-AD.

Issued in Kansas City, Missouri, on April
10, 2007.
Kim Smith,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. E7—7180 Filed 4-13—07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF DEFENSE
Office of the Secretary
[DoD-2007-HA-0015]

RIN 0720-AB13

32 CFR Part 199

TRICARE; Expansion of Geographic
Scope of the TRICARE Retiree Dental
Program (TRDP)

AGENCY: Office of the Secretary, DoD.
ACTION: Proposed rule.

SUMMARY: This proposed rule expands
the geographic scope of the TRICARE
Retiree Dental Program (TRDP) to
overseas locations not currently covered
by the program. At this time, TRDP is
only applicable in the 50 United States
and the District of Columbia, Canada,
Puerto Rico, Guam, American Samoa,
the Commonwealth of the Northern
Mariana Islands, and the U.S. Virgin
Islands. Expanding the geographic scope
of the program will ensure that all
TRICARE-eligible retirees are eligible for
the same dental benefits, regardless of
their location. There are no additional
Government costs associated with this
proposed expansion of TRDP overseas

as TRDP costs are borne entirely by
enrollees through premium payments.

DATES: Written comments received at
the address indicated below by June 15,
2007 will be accepted.

ADDRESSES: You may submit comments,
identified by docket number and/or RIN
number and title, by any of the
following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Washington, DC 20301-1160.

Instructions: All submissions received
must include the agency name and
docket number or Regulatory
Information Number (RIN) for this
Federal Register document. The general
policy for comments and other
submissions from members of the public
is to make these submissions available
for public viewing on the Internet at
http://regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT:
Debra Hatzel, Program Requirements
Division, TRICARE Management
Activity, telephone (303) 676—3572.
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SUPPLEMENTARY INFORMATION: This
proposed rule expands the geographic
scope of TRDP to overseas locations not
currently covered by the program.
Although 10 U.S.C. 1076c, does not
restrict the geographic availability of the
TRDP, per 32 CFR 199.22(b)(3), TRDP is
currently limited to the 50 United States
and the District of Columbia, Canada,
Puerto Rico, Guam, American Samoa,
the Commonwealth of the Northern
Mariana Islands, and the U.S. Virgin
Islands. Expanding the geographic scope
of the program will ensure that all
TRICARE-eligible retirees are eligible for
the same dental benefits, regardless of
their location. This expansion of the
geographic scope of the TRDP program
is based upon feedback from the
TRICARE-eligible retiree community
which indicated that there is a demand
for this program in all overseas
locations.

Although the TRDP is administered in
a manner similar to the TDP, there are
significant differences in program
funding. TDP costs are shared for two of
the four eligible categories of TDP
enrollees between the enrollees and the
Department of Defense; however, for the
other two categories of TDP enrollees,
and all TRDP enrollees, costs are borne
entirely by enrollees through premium
payments. Enrollees are also responsible
for any dental costs in excess of the
TRDP coverage limits, and the
contractor is solely responsible for any
program costs in excess of annual
premium payments.

Therefore, there are no additional
Government costs associated with this
proposed expansion of TRDP coverage
overseas. Specific methods of TRDP
program administration, payment rates
and procedures, provider licensure and
certification requirements, and other
program elements may differ by location
to the extent necessary for the effective
and efficient operation of the plan.
These differences may include, but are
not limited to, specific provisions for
preauthorization of care, varying
licensure and certification requirements
for foreign providers, and other
differences based on limitations in the
availability and capabilities of the
Uniformed Services overseas dental
treatment facilities and a particular
nation’s civilian sector providers in
certain areas.

Regulatory Procedures

Executive Order 12866 directs
agencies to assess all costs and benefits
available, regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health

and safety, and other advantages;
distributive impacts; and equity. The
Order classifies a rule as a significant
regulatory action requiring review by
the Office of Management and Budget if
it meets any one of a number of
specified conditions, including having
an annual effect on the national
economy of $100 million or more,
creating a serious inconsistency or
interfering with an action of another
agency, materially altering the
budgetary impact of entitlements or the
rights of entitlement recipients, or
raising novel legal or policy issues. DoD
has examined the economic, legal, and
policy implications of this proposed
rule and has concluded that it is a
significant regulatory action because it
may raise novel legal or policy issues of
enhancing the dental health of military
retirees and their dependents who
reside overseas. The changes set forth in
the proposed rule to the existing
regulation do not change the basic TRDP
benefit structure.

Regulatory Flexibility Act (RFA)
requires that each Federal Agency
prepare and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
Regulation which would have a
significant impact on a substantial
number of small entities. This proposed
rule does not have a significant impact
on small entities.

This proposed rule is not a major rule
under the Congressional Review Act
because its economic impact will be less
than $100 million.

Executive Order 13132 requires that
each Federal Agency shall consult with
State and local officials and obtain their
input if a rule has federalism
implications which have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have
examined the impact of the proposed
rule under Executive Order 13132 and
it does not have policies that have
federalism implications that would have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government; therefore,
consultation with State and local
officials is not required. This rule
contains a collection-of-information
requirement subject to the Paperwork
Reduction Act (PRA) of 1995 (44 U.S.C.
3501-3511) and which has been
approved by OMB under control
number 0720-0015. This rule will not

change this requirement, but will only
increase the number of beneficiaries
who are eligible to enroll in the TDRP
by approximately 100,000 people.
Public reporting burden for this
collection of information is estimated to
average 15 minutes per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding this burden
estimate or any other aspect of this data
collection, including suggestions for
reducing the burden, to Department of
Defense, Washington Headquarters
Service, Directorate for Information
Operations and Reports (0720-0015),
1215 Jefferson Davis Highway, Suite
1204, Arlington, VA 22202-4302.
Respondents should be aware that
notwithstanding any other provision of
law, no person is required to respond to,
nor shall any person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the PRA, unless that
collection of information displays a
currently valid OMB Control Number.

List of Subjects in 32 CFR Part 199

Claims, Dental health, Health care,
Health insurance, Individuals with
disabilities, Military personnel.

Accordingly, 32 CFR part 199 is
proposed to be amended as follows:

PART 199—[AMENDED]

1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

2. Section 199.22 is amended by
revising paragraph (b)(3) to read as
follows:

§199.22 TRICARE Retiree Dental Program
(TRDP).
* * * * *

(b) * * %

(3) Geographic scope. (i) The TRDP is
applicable to authorized providers in
the 50 United States and the District of
Columbia, Canada, Puerto Rico, Guam,
American Samoa, the Commonwealth of
the Northern Mariana Islands, and the
U.S. Virgin Islands.

(ii) The Assistant Secretary of Defense
(Health Affairs) (ASD(HA)) may extend
the TRDP to geographic areas other than
those specified in paragraph (b)(3)(i) of
this section. In extending the TRDP
overseas, the ASD(HA), or designee, is
authorized to establish program
elements, methods of administration,
and payment rates and procedures that
are different from those in effect for the
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areas specified in paragraph (b)(3)(i) of
this section to the extent the ASD(HA),
or designee, determines necessary for
the effective and efficient operation of
the TRDP. These differences may
include, but are not limited to, specific
provisions for preauthorization of care,
varying licensure and certification
requirements for foreign providers, and
other differences based on limitations in
the availability and capabilities of the
Uniformed Services overseas dental
treatment facilities and a particular
nation’s civilian sector providers in
certain areas. The Director, TRICARE
Management Activity shall issue
guidance, as necessary, to implement
the provisions of this paragraph. TRDP
enrollees residing in overseas locations
will be eligible for the same benefits as
enrollees residing in the continental
United States, although dental services
may not be available or accessible in all

locations.
* * * * *

Dated: April 10, 2007.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. E7-7132 Filed 4-13-07; 8:45 am]|
BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 147
[CGD08-07-004]
RIN 1625-AA00

Safety Zone; Outer Continental Shelf
Facility in the Gulf of Mexico for
Mississippi Canyon Block 920
AGENCY: Coast Guard, DHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a 500 meter safety zone around
the oil and natural gas production
facility Independence Hub in
Mississippi Canyon Block 920 of the
Outer Continental Shelf in the Gulf of
Mexico. This safety zone is needed to
protect the crew of the Independence
Hub and vessels operating in the
vicinity of the facility. Vessels are
prohibited from entering this proposed
safety zone with the following
exceptions: an attending vessel; a vessel
under 100 feet in length overall not
engaged in towing; or a vessel
authorized by the Eighth Coast Guard
District Commander.

DATES: Comments and related material
must reach the Coast Guard on or before
June 15, 2007.

ADDRESSES: You may mail comments
and related material to Commander,
Eighth Coast Guard District (dpw), Hale
Boggs Federal Bldg., 500 Poydras Street,
New Orleans, LA 70130, or comments
and related material may be delivered to
Room 1230 at the same address between
8 a.m. and 4 p.m., Monday through
Friday, except Federal holidays. The
telephone number is (504) 671-2107.
Commander, Eighth Coast Guard
District (dpw) maintains the public
docket for this rulemaking. Comments
and material received from the public,
as well as documents indicated in this
preamble as being available in the
docket, will become part of this docket
and will be available for inspection or
copying at the location listed above
during the noted time periods.

FOR FURTHER INFORMATION CONTACT:
Doug Blakemore, waterways
management specialist for Eighth Coast
Guard District Commander, Hale Boggs
Federal Bldg., 500 Poydras Street, New
Orleans, LA 70130, telephone (504)
671-2109.

SUPPLEMENTARY INFORMATION:

Requests for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking [CGD08-07-004],
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 82 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not plan to hold a public
meeting. However, you may submit a
request for a meeting by writing to
Commander, Eighth Coast Guard
District (dpw) at the address under
ADDRESSES explaining why one would
be beneficial. If we determine that a
public meeting would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

The Coast Guard proposes to establish
a safety zone around the Independence

Hub facility, an oil and natural gas
production facility in the Gulf of Mexico
in Mississippi Canyon Block 920,
located at position 28.085° N, 87.986°
W. The Independence Hub is an
integrated development of nine gas
fields and consists of a deepdraft,
column-legged, semi-submersible
production platform, a subsea
production infrastructure, connecting
flowlines and a trunk line terminating at
a junction platform in Plaquemines
Parish, Louisiana. Anadarko Petroleum
Corporation (Anadarko), the lead
operator of the Independence Hub, has
requested that a safety zone be
established 500 meters around the semi-
submersible production platform.
Navigation in the vicinity of the
proposed safety zone consists of large
commercial shipping vessels, fishing
vessels, cruise ships, tugs with tows and
the occasional recreational vessel.
Significant amounts of vessel traffic
occur in or near the various fairways in
the deepwater area. Information
provided by Anadarko to the Coast
Guard indicates that the location,
production levels, and personnel levels
on board the facility make it highly
likely that any allision with the facility
or its mooring system could result in a
catastrophic event. The proposed rule
would reduce the threat of allisions, oil
spills and natural gas releases and
increase the safety of life, property, and
the environment in the Gulf of Mexico.

Discussion of Proposed Rule

The proposed safety zone would
encompass the area within 500 meters
from each point on the Independence
Hub’s structure outer edge. No vessel
would be allowed to enter or remain in
this proposed safety zone except the
following: an attending vessel; a vessel
under 100 feet in length overall not
engaged in towing; or a vessel
authorized by the Eighth Coast Guard
District Commander.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
significant under the regulatory policies
and procedures of the Department of
Homeland Security (DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full regulatory evaluation under the
regulatory policies and procedures of
DHS is unnecessary. The impacts on
routine navigation are expected to be



18930

Federal Register/Vol. 72, No. 72/Monday, April 16, 2007 / Proposed Rules

minimal because the proposed safety
zone will not overlap any of the safety
fairways within the Gulf of Mexico.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. Since the Independence Hub
facility will be located far offshore, few
privately owned fishing vessels and
recreational boats/yachts operate in the
area and alternate routes are available
for those vessels. Therefore, the Coast
Guard expects the impact of this
proposed rule on small entities to be
minimal.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and to what degree this rule
would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Doug
Blakemore, waterways management
specialist for Eighth Coast Guard
District Commander, Hale Boggs Federal
Bldg., 500 Poydras Street, New Orleans,
LA 70130, telephone (504) 671-2109.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct

effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
result in such expenditure, we discuss
the effects of this rule elsewhere in this
preamble.

Taking of Private Property

This proposed rule will not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not create an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
We invite your comments on this
proposed rule. This proposed rule might
impact tribal governments, even though
the impact may not constitute a tribal
implication under the rule.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that Order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321—4370f), and
have concluded that there are no factors
in this case that would limit the use of
categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1 paragraph (34)(g), of the
instruction, from further environmental
documentation because this rule is not
expected to result in any significant
environmental impact as described in
NEPA.

A draft “Environmental Analysis
Check List” and a draft “Categorical
Exclusion Determination” are available
in the docket where indicated under
ADDRESSES. Comments on this section
will be considered before we make the
final decision on whether the rule
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should be categorically excluded from
further environmental review.

List of Subjects in 33 CFR Part 147

Continental shelf, Marine safety,
Water.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 147 as follows:

PART 147—SAFETY ZONES

1. The authority citation for part 147
continues to read as follows:

Authority: 14 U.S.C. 85; 43 U.S.C. 1333;
Department of Homeland Security Delegation
No. 0170.1.

2. Add §147.845 to read as follows:

§147.845 Independence Hub safety zone.

(a) Description. The Independence
Hub, Mississippi Canyon Block 920, is
located at position 28.08505611° N,
87.98583917° W. The area within 500
meters (1640.4 feet) from each point on
the structure’s outer edge is a safety
zone. These coordinates are based upon
[NAD 83].

(b) Regulation. No vessel may enter or
remain in this safety zone except the
following:

(1) An attending vessel;

(2) A vessel under 100 feet in length
overall not engaged in towing; or

(3) A vessel authorized by the
Commander, Eighth Coast Guard
District.

Dated: April 5, 2007.
Richard G. Sullivan,

Captain, U.S. Coast Guard, Commander, 8th
Coast Guard District, Acting.

[FR Doc. E7—7186 Filed 4-13—07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD1-07-008]
RIN 1625-AA00

Safety Zone: Beverly Homecoming
Fireworks, Beverly, MA.

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes
establishing a temporary safety zone for
the Town of Beverly Homecoming
Fireworks in Beverly, Massachusetts
currently scheduled to occur on August
5, 2007 temporarily closing all navigable
waters of Beverly Harbor within a five
hundred (500) yard radius of the

fireworks launch barge located at
approximate position 42° 32.650 N, 070°
51.980 W. The safety zone is needed to
protect the maritime public from the
potential hazards posed by a fireworks
display. The safety zone will prohibit
entry into or movement within this
portion of Beverly Harbor during its
effective period.

DATES: Comments and related material
must reach the Coast Guard on or before
May 16, 2007.

ADDRESSES: You may mail comments
and related material to Sector Boston
427 Commercial Street, Boston, MA.
Sector Boston maintains the public
docket for this rulemaking. Comments
and material received from the public,
as well as documents indicated in this
preamble as being available in the
docket, will become part of this docket
and will be available for inspection or
copying at Sector Boston, 427
Commercial Street, Boston, MA between
the hours of 8 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Petty Officer Joseph Yonker, Sector
Boston, Waterways Management
Division, at (617) 223-5007.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD01-07-008),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related materials in an unbound
format, no larger than 8% by 11 inches,
suitable for copying. If you would like
to know that your submission reached
us, please enclose a stamped, self-
addressed postcard or envelope. We
may change this proposed rule in view
of them.

Public Meeting

We do not now plan to hold a public
meeting. You may, however submit a
request for a meeting by writing to
Sector Boston at the address under
ADDRESSES explaining why one would
be beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Background and Purpose

This proposed rule establishes a
safety zone on the navigable waters of
Beverly Harbor within a five hundred
(500) yard radius of the fireworks

launch barge located at approximate
position 42° 32.650 N, 070° 51.980 W.
The safety zone would be in effect from
8:30 p.m. EDT until 11:30 p.m. EDT on
August 5, 2007.

This safety zone would temporarily
prohibit entry into or movement within
the effected portion of Beverly Harbor
and is needed to protect the maritime
public from the potential dangers posed
by a fireworks display.

Discussion of Proposed Rule

The Coast Guard proposes
establishing a temporary safety zone in
a portion of Beverly Harbor. The safety
zone would be in effect from 8:30 p.m.
EDT until 11:30 p.m. EDT on August 5,
2007. Marine traffic may transit safely
outside of the safety zone during the
event thereby allowing navigation of
Beverly Harbor except for the portion
delineated by this rule. This safety zone
will control vessel traffic during the
fireworks event to protect the safety of
the maritime public.

Due to the limited time frame of the
firework display and because the zone
leaves the majority of Beverly Harbor
open for navigation, the Captain of the
Port anticipates minimal negative
impact on vessel traffic due to this
event. Public notifications will be made
prior to the effective period via local
notice to mariners and marine
information broadcasts.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation is
unnecessary.

Although this rule would prevent
vessel traffic from transiting a portion of
Beverly Harbor during the fireworks
event, the effect of this regulation would
not be significant for several reasons:
vessels will be excluded from the
proscribed area for only three hours,
vessels will be able to operate in the
majority of Beverly Harbor during this
time period; and advance notifications
will be made to the local maritime
community by marine information
broadcasts and Local Notice to
Mariners.
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Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.
This proposed rule would affect the
following entities, some of which may
be small entities: the owners or
operators of vessels intending to transit
or anchor in the effected portion of
Beverly Harbor from 8:30 p.m. EDT on
August 5, 2007 until 11:30 p.m. EDT on
August 5, 2007.

This safety zone would not have a
significant economic impact on a
substantial number of small entities for
the following reasons: vessel traffic can
safely pass outside of the safety zone
during the effective period; the effective
period is limited in duration, and
advance notifications via safety marine
informational broadcast and local notice
to mariners will be made to the local
maritime community.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Petty Officer
Joseph Yonker at the address listed
under ADDRESSES. The Coast Guard will
not retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

Collection of Information

This rule would call for no new
collection of information under the

Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of

power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D and Department of
Homeland Security Management
Directive 5100.1, which guides the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (NEPA) (42 U.S.C. 4321-4370f),
and have made a preliminary
determination that there are no factors
in this case that would limit the use of
a categorical exclusion under 2.B.2 of
the Instruction. Therefore, we believe
that this rule is categorically excluded,
under figure 2—1, paragraph (34)(g) of
the Instruction, from further
environmental documentation. This rule
fits the category selected from paragraph
(34)(g), as it would establish a safety
zone. A preliminary “Environmental
Analysis Check List” is available in the
docket where indicated under
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ADDRESSES. Comments on this section
will be considered before we make the
final decision on whether this rule
should be categorically excluded from
further environmental review.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 33 CFR 1.05-1(g),
6.04—1, 6.04—6, and 160.5; Pub. L. 107-295,
116 Stat. 2064; Department of Homeland
Security Delegation No. 0170.1.

2. Add temporary § 165.T07—008 to
read as follows:

§165.T07-008 Safety Zone: Beverly
Homecoming Fireworks—Beverly,
Massachusetts.

(a) Location. The following area is a
safety zone:

All navigable waters of Beverly
Harbor within a 500 yard radius of the
fireworks launch barge located at
approximate position 42° 32.650 N, 070°
51.980 W.

(b) Effective Date. This section is
effective from 8:30 p.m. EDT on August
5, 2007 until 11:30 p.m. EDT on August
5, 2007.

(c) Definitions. (1) As used in this
section, designated representative
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the Captain of
the Port (COTP).

(2) [Reserved]

(d) Regulations. (1) In accordance
with the general regulations in section
165.23 of this part, entry into or
movement within this zone is
prohibited unless authorized by the
Captain of the Port Boston or the
designated representative.

(2) All vessel operators shall comply
with the instructions of the COTP or the
designated representative.

Dated: April 5, 2007.
J.L. McDonald,

Captain, U.S. Coast Guard, Captain of the
Port, Boston, Massachusetts.

[FR Doc. E7—7177 Filed 4-13-07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD1-07-001]

RIN 1625-AA00

Safety Zone; Town of Marblehead

Fourth of July Fireworks Display,
Marblehead Harbor, MA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes
establishing a temporary safety zone for
the Town of Marblehead Fourth of July
Fireworks. This safety zone is necessary
to protect the life and property of the
maritime public from the potential
hazards associated with a fireworks
display. The safety zone would
temporarily prohibit entry into or
movement within this portion of
Marblehead Harbor during the closure
period.

DATES: Comments and related material
must reach the Coast Guard on or before
May 16, 2007.

ADDRESSES: You may mail comments
and related material to Sector Boston,
427 Commercial Street, Boston, MA.
Sector Boston maintains the public
docket for this rulemaking. Comments
and material received from the public,
as well as documents indicated in this
preamble as being available in the
docket are part of docket CGD01-07—
001 and are available for inspection or
copying at Sector Boston, 427
Commercial Street, Boston, MA between
the hours of 8 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Petty Officer Joseph Yonker, Sector
Boston, Waterways Management
Division, at (617) 223-5007.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
the rulemaking (CGD01-07-001),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related materials in an unbound
format, no larger than 8.5 by 11 inches,
suitable for copying. If you would like
to know that your submission reached
us, please enclose a stamped, self-

addressed postcard or envelope. We
may change this proposed rule in view
of them.

Public Meeting

We do not now plan to hold a public
meeting. You may, however submit a
request for a meeting by writing to
Sector Boston at the address under
ADDRESSES explaining why one would
be beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Background and Purpose

This rule proposes to establish a
safety zone on the waters of Marblehead
Harbor within a 500-yard radius of the
fireworks barge located at approximate
position 42° 30".567” N, 070° 50°.162”
W. The safety zone would be in effect
from 8:30 p.m. until 10 p.m. EDT on
July 4, 2007. The rain date for the
fireworks event is from 8:30 p.m. until
10 p.m. EDT on July 5, 2007.

The safety zone would temporarily
restrict movement within this effected
portion of Marblehead Harbor and is
needed to protect the maritime public
from the dangers posed by a fireworks
display. Marine traffic may transit safely
outside the safety zone during the
effective period. The Captain of the Port
does not anticipate any negative impact
on vessel traffic due to this event. Public
notifications will be made prior to the
effective period of this proposed rule via
safety marine information broadcasts
and Local Notice to Mariners.

Discussion of Proposed Rule

The Coast Guard is proposing to
establish a temporary safety zone in
Marblehead Harbor, Marblehead,
Massachusetts. The safety zone would
be in effect from 8:30 p.m. until 10 p.m.
EDT on July 4, 2007, with a rain date of
8:30 p.m. until 10 p.m. EDT on July 5,
2007. Marine traffic may transit safely
outside of the safety zone in the
majority of Marblehead Harbor during
the event. This safety zone will control
vessel traffic during the fireworks
display to protect the safety of the
maritime public.

Due to the limited time frame of the
fireworks display, the Captain of the
Port anticipates minimal negative
impact on vessel traffic due to this
event. Public notifications will be made
prior to the effective period via local
media, local notice to mariners and
marine information broadcasts.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
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Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

The Coast Guard expects the
economic impact of this proposed rule
to be so minimal that a full Regulatory
Evaluation under the regulatory policies
and procedures of DHS is unnecessary.

Although this proposed rule would
prevent traffic from transiting a portion
of Marblehead Harbor during the
effective period, the effects of this rule
will not be significant for several
reasons: vessels will be excluded from
the proscribed area for only one and one
half hours, and advance notifications
will be made to the local maritime
community by marine information
broadcasts and Local Notice to
Mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
considered whether this proposed rule
would have a significant economic
impact on a substantial number of small
entities. The term ‘‘small entities”
comprises small businesses, not-for-
profit organizations that are
independently owned and operated and
are not dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule would affect the
following entities, some of which may
be small entities: the owners or
operators of vessels intending to transit
or anchor in the effected portion of
Marblehead Harbor from 8:30 p.m. EDT
on July 4, 2007 to 10 p.m. EDT on July
4, 2007 or during the same hours on July
5.

This safety zone would not have a
significant economic impact on a
substantial number of small entities for
the following reasons: this proposed
rule would be in effect for only one and
one half hours, vessel traffic can safely
pass around the safety zone during the
effected period, and advance
notification via safety marine
informational broadcast and Local
Notice to Mariners will be made before
and during the effective period.

If you think that your business,
organization, or governmental

jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Petty Officer
Joseph Yonker at the address listed
under ADDRESSES. The Coast Guard will
not retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
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adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Coast Guard
Instruction M16475.1D, which guides
the Coast Guard in complying with the
National Environmental Policy Act of
1969 (NEPA) (42 U.S.C. 4321-43701),
and have made a preliminary
determination that there are no factors
in this case that would limit the use of
a categorical exclusion under 2.B.2 of
the Instruction. Therefore, we believe
that this rule should be categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction, from further
environmental documentation. This rule
fits the category selected from paragraph
(34)(g), as it would establish a safety
zone. A preliminary “Environmental
Analysis Check List” is available in the
docket where indicated under
ADDRESSES. Comments on this section
will be considered before we make the
final decision on whether this rule
should be categorically excluded from
further environmental review.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

2. Add temporary § 165.T01-001 to
read as follows:

§165.T01-001 Safety Zone; Town of
Marblehead Fourth of July Fireworks
Display, Marblehead, Massachusetts.

(a) Location. The following area is a
safety zone: All waters of Marblehead
Harbor within a 500-yard radius of the
fireworks barge located at approximate
position 42°30’567” N, 070°50"162” W.

(b) Effective date. This section is
effective from 8:30 p.m. until 10 p.m.
EDT on July 4, 2007, with a Rain date
of 8:30 p.m. until 10 p.m. EDT on July
5, 2007.

(c) Definitions. As used in this
section.

(1) Designated representative means a
Coast Guard Patrol Commander,
including a Coast Guard coxswain, petty
officer, or other officer operating a Coast
Guard vessel and a Federal, State, and
local officer designated by or assisting
the Captain of the Port (COTP).

(2) [Reserved]

(d) Regulations. (1) In accordance
with the general regulations in section
165.23 of this part, entry into or
movement within this zone is
prohibited unless authorized by the
Captain of the Port Boston or the
designated representative.

(2) All vessel operators shall comply
with the instructions of the COTP or the
designated representative.

Dated: April 5, 2007.
James L. McDonald,

Captain, U.S. Coast Guard, Captain of the
Port, Boston, Massachusetts.

[FR Doc. E7-7185 Filed 4-13-07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD1-07-002]

RIN 1625-AA00

Safety Zone: Town of Weymouth

Fourth of July Celebration Fireworks,
Weymouth, MA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes
establishing a temporary safety zone for
the Town of Weymouth’s Fourth of July
Celebration Fireworks in Weymouth,
Massachusetts currently scheduled to
occur on June 30, 2007 with a rain date
of July 1, 2007 temporarily closing all
navigable waters of the Weymouth Fore
River within a five hundred (500) yard
radius of the fireworks launch barge
located at approximate position 42°15.2
N, 070°56.7 W. The safety zone is
needed to protect the maritime public
from the potential hazards posed by a
fireworks display. The safety zone will
prohibit entry into or movement within
this portion of the Weymouth Fore River
during its effective period.

DATES: Comments and related material
must reach the Coast Guard on or before
May 16, 2007.

ADDRESSES: You may mail comments
and related material to Sector Boston,
427 Commercial Street, Boston, MA.

Sector Boston maintains the public
docket for this rulemaking. Comments
and material received from the public,
as well as documents indicated in this
preamble as being available in the
docket, will become part of this docket
and will be available for inspection or
copying at Sector Boston, 427
Commercial Street, Boston, MA between
the hours of 8 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Petty Officer Joseph Yonker, Sector
Boston, Waterways Management
Division, at (617) 223-5007.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD01-07-002),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related materials in an unbound
format, no larger than 8% by 11 inches,
suitable for copying. If you would like
to know that your submission reached
us, please enclose a stamped, self-
addressed postcard or envelope. We
may change this proposed rule in view
of them.

Public Meeting

We do not now plan to hold a public
meeting. You may, however submit a
request for a meeting by writing to
Sector Boston at the address under
ADDRESSES explaining why one would
be beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Background and Purpose

This proposed rule establishes a
safety zone on the navigable waters of
the Weymouth Fore River within a five
hundred (500) yard radius of the
fireworks launch barge located at
approximate position 42°15.2 N,
070°56.7 W. The safety zone would be
in effect from 8:30 p.m. EDT until 11:15
p-m. EDT on June 30, 2007, with a rain
date of July 1, 2007.

This safety zone would temporarily
prohibit entry into or movement within
the effected portion of the Weymouth
Fore River and is needed to protect the
maritime public from the potential
dangers posed by a fireworks display.

Discussion of Proposed Rule

The Coast Guard proposes
establishing a temporary safety zone in
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a portion of the Weymouth Fore River.
The safety zone would be in effect from
8:30 p.m. EDT until 11:15 p.m. EDT on
June 30, 2007 with a rain date of July

1, 2007. Marine traffic may transit safely
outside of the safety zone during the
event thereby allowing navigation of the
Weymouth Fore River except for the
portion delineated by this rule. This
safety zone will control vessel traffic
during the fireworks event to protect the
safety of the maritime public.

Due to the limited timeframe of the
firework display and because the zone
leaves the majority of the Weymouth
Fore River open for navigation, the
Captain of the Port anticipates minimal
negative impact on vessel traffic due to
this event. Public notifications will be
made prior to the effective period via
local notice to mariners and marine
information broadcasts.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation is
unnecessary.

Although this rule would prevent
vessel traffic from transiting a portion of
the Weymouth Fore River during the
fireworks event, the effect of this
regulation would not be significant for
several reasons: Vessels will be
excluded from the proscribed area for
only two and three quarter hours,
vessels will be able to operate in the
majority of the Weymouth Fore River
during this time period; and advance
notifications will be made to the local
maritime community by marine
information broadcasts and Local Notice
to Mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and

governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.
This proposed rule would affect the
following entities, some of which may
be small entities: The owners or
operators of vessels intending to transit
or anchor in the effected portion of the
Weymouth Fore River from 8:30 p.m.
EDT on June 30, 2007 until 11:15 p.m.
EDT on June 30, 2007 with a rain date
of July 1, 2007.

This safety zone would not have a
significant economic impact on a
substantial number of small entities for
the following reasons: Vessel traffic can
safely pass outside of the safety zone
during the effective period; the effective
period is limited in duration, and
advance notifications via safety marine
informational broadcast and local notice
to mariners will be made to the local
maritime community.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Petty Officer
Joseph Yonker at the address listed
under ADDRESSES. The Coast Guard will
not retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed

this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
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under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D and Department of
Homeland Security Management
Directive 5100.1, which guides the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (NEPA) (42 U.S.C. 4321-4370f),
and have made a preliminary
determination that there are no factors
in this case that would limit the use of
a categorical exclusion under 2.B.2 of
the Instruction. Therefore, we believe
that this rule is categorically excluded,
under figure 2—1, paragraph (34)(g) of
the Instruction, from further
environmental documentation. This rule
fits the category selected from paragraph
(34) (g), as it would establish a safety
zone. A preliminary “Environmental
Analysis Check List” is available in the
docket where indicated under
ADDRESSES. Comments on this section
will be considered before we make the
final decision on whether this rule
should be categorically excluded from
further environmental review.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 33 CFR 1.05-1(g),
6.04—1, 6.04—6, and 160.5; Pub. L. 107-295,
116 Stat. 2064; Department of Homeland
Security Delegation No. 0170.1.

2. Add temporary § 165.T01-002 to
read as follows:

§165.T01-002 Safety Zone: Town of
Weymouth Fourth of July Celebration
Fireworks—Weymouth, Massachusetts.

(a) Location. The following area is a
safety zone: All navigable waters of the
Weymouth Fore River within a 500 yard
radius of the fireworks launch barge
located at approximate position 42° 15.2
N, 070° 56.7 W.

(b) Effective Date. This section is
effective from 8:30 p.m. EDT on June 30,
2007 until 11:15 p.m. EDT on June 30,
2007, with a rain date of July 1, 2007.

(c) Definitions. (1) As used in this
section, designated representative
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the Captain of
the Port (COTP).

(2) [Reserved]

(d) Regulations. (1) In accordance
with the general regulations in section
165.23 of this part, entry into or
movement within this zone is
prohibited unless authorized by the
Captain of the Port Boston or the
designated representative.

(2) All vessel operators shall comply
with the instructions of the COTP or the
designated representative.

Dated: April 5, 2007.

J.L. McDonald,

Captain, U.S. Coast Guard, Captain of the
Port, Boston, Massachusetts.

[FR Doc. E7-7189 Filed 4-13-07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 070321063-7063-01; .D.
031607E]

RIN 0648—-AV22

Magnuson-Stevens Act Provisions;
Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; 2007 Georges Bank Cod Fixed
Gear Sector Operations Plan and
Agreement and Allocation of Georges
Bank Cod Total Allowable Catch

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: Framework Adjustment (FW)
42 to the Northeast (NE) Multispecies
Fishery Management Plan (FMP) created
the Georges Bank (GB) Cod Fixed Gear
Sector (Fixed Gear Sector) and
authorized allocation of up to 20
percent of the annual GB cod total
allowable catch (TAC) to the Fixed Gear
Sector. Pursuant to that authorization, a
representative of the Fixed Gear Sector
has submitted an Operations Plan,
Sector Agreement (Contract) and
requested an allocation of GB cod to the
Fixed Gear Sector for fishing year 2007
(FY 2007). A Supplemental
Environmental Assessment (EA) has
also been prepared. This document
provides interested parties an
opportunity to comment on the
proposed Sector Operations Plan and
EA prior to final approval or
disapproval of the Sector Operations
Plan and allocation of GB cod TAC to
the Fixed Gear Sector for FY 2007.
DATES: Written comments must be
received on or before May 1, 2007.
ADDRESSES: You may submit written
comments by any of the following
methods:

e Mail: Paper, disk, or CD-ROM
comments should be sent to Patricia A.
Kurkul, Regional Administrator, NMFS,
Northeast Regional Office, 1 Blackburn
Drive, Gloucester, MA 01930. Mark the
outside of the envelope “Comments on
GB Cod Fixed Gear Sector 2007
Operations Plan.”

e Fax: (978) 281-9135.

eE-mail:
2007FixedGearSector@NOAA.gov.

e Federal e-Rulemaking Portal: http://
www.regulations.gov.

Copies of the Sector Agreement and
the EA are available from the NE
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Regional Office at the mailing address
specified above. Written comments
regarding the burden-hour estimates or
other aspects of the collection-of-
information requirements contained in
the proposed rule may be submitted to
the address above or by e-mail to David-
Rostker@omb.eop.gov, or fax to (202)
395-7285.

FOR FURTHER INFORMATION CONTACT:
Mark Grant, Fishery Management
Specialist, phone (978) 281-9145, fax
(978) 281-9135, e-mail
Mark.Grant@NOAA.gov.

SUPPLEMENTARY INFORMATION: The
Regional Administrator has made a
preliminary determination that the
Fixed Gear Sector Contract and
Operations Plan is consistent with the
goals of the FMP and applicable law and
is in compliance with the regulations
governing the development and
operation of a sector as specified under
50 CFR 648.87. The final rule
implementing Amendment 13 (69 FR
22906, April 27, 2004) specified a
process for the formation of sectors
within the NE multispecies fishery and
the allocation of TAC for specific
groundfish species (or days-at-sea
(DAS)), implemented restrictions that
apply to all sectors, and authorized the
first sector of the FMP (GB Cod Hook
Sector).

FW 42 (71 FR 62156, October 23,
2006) established the Fixed Gear Sector.
The FW 42 regulations that apply to the
Fixed Gear Sector specify that: (1) all
vessels with a valid limited access NE
multispecies DAS permit are eligible to
participate in the Fixed Gear Sector,
provided they have documented
landings of GB cod through valid dealer
reports submitted to NMFS during FY
1996 through 2001 (regardless of gear
fished); (2) membership in the Fixed
Gear Sector is voluntary, and each
member must remain in the Fixed Gear
Sector for the entire fishing year and
may not fish outside the NE
multispecies DAS program during the
fishing year, unless certain conditions
are met; (3) vessels fishing in the Fixed
Gear Sector (participating vessels) are
confined to fishing in the GB Cod Hook
Sector Area, which is that portion of the
GB cod stock area north of 39°00” N. lat.
and east of 71°40” W. long; and (4)
participating vessels must comply with
all pertinent Federal fishing regulations,
unless specifically exempted by a Letter
of Authorization, and the provisions of
an alpﬁroved Operations Plan.

Although FW 42 established the Fixed
Gear Sector, in order for GB cod to be
allocated to the Fixed Gear Sector and
the Fixed Gear Sector authorized to fish,
the Fixed Gear Sector must submit an

Operations Plan and Sector Contract to
the Regional Administrator annually for
approval. The Operations Plan and
Sector Contract must contain certain
elements, including a contract signed by
all Fixed Gear Sector participants and a
plan containing the management rules
that the Fixed Gear Sector participants
agree to abide by in order to avoid
exceeding the allocated TAC. An
additional analysis of the impacts of the
Fixed Gear Sector’s proposed operations
may be required in order to comply with
the National Environmental Policy Act.
Further, the public must be provided an
opportunity to comment on the
proposed Operations Plan and Sector
Contract. The regulations require that,
upon completion of the public comment
period, the Regional Administrator will
make a determination regarding
approval of the Sector Contract and
Operations Plan. If approved by the
Regional Administrator, participating
vessels would be authorized to fish
under the terms of the Operations Plan
and Sector Contract.

The Fixed Gear Sector submitted an
initial version of the Operations Plan
and Sector Contract to NMFS on January
22, 2007. The Fixed Gear Sector
subsequently submitted additional
iterations of the Operations Plan to
clarify the Operations Plan and refine
the analyses, with a final submission
date of March 7, 2007. A Supplemental
Environmental Assessment was also
prepared.

The Fixed Gear Sector would be
overseen by a Board of Directors and a
Sector Manager. The Sector Contract
specifies, in accordance with
Amendment 13, that the Sector’s GB cod
TAC would be based upon the number
of Fixed Gear Sector members and their
historic landings of GB cod. The GB cod
TAC is a “hard” TAC, meaning that,
once the TAC is reached, Fixed Gear
Sector vessels could not fish under a NE
multispecies DAS, possess or land GB
cod or other regulated species managed
under the FMP (regulated species), or
use gear capable of catching groundfish
(unless fishing under charter/party or
recreational regulations).

The proposed 2007 Operations Plan
proposes exemption from the following
restrictions of the FMP: GB cod trip
limit, the GB Seasonal Closure Area
(when fishing with hook gear), the
3,600-hook limit for longline gear in the
GB Regulated Mesh Area (RMA), and
the 2,000-hook limit in the Gulf of
Maine (GOM) and Southern New
England (SNE) RMAs. Justification for
the proposed exemptions and analysis
of the potential impacts of the
Operations Plan are contained in the
EA. A Regulatory Impact Review/Initial

Regulatory Flexibility Analysis (IRFA) is
summarized in the Classification section
of this proposed rule.

As of March 7, 2007, 19 prospective
Fixed Gear Sector members had signed
the 2007 Sector Contract. The GB cod
TAC calculation is based upon the
historic GB cod landings of the
participating vessels, using all gear. The
allocation percentage is calculated by
dividing the sum of total landings of GB
cod by Sector members for FY 1996
through 2001, by the sum of the total
accumulated landings of GB cod
harvested by all NE multispecies vessels
for the same time period (12,119,410 lb
(5,497 mt)/113,278,842 1b (51,382.4
mt)). The resulting number is 900 mt, or
10.70 percent of the proposed fishery-
wide GB cod target TAC of 8,416 mt. If
prospective members of the Fixed Gear
Sector change their minds about
participating in the Fixed Gear Sector
after the publication of this proposed
rule and prior to a final decision by the
Regional Administrator, it is possible
that the total number of participants in
the Sector and the TAG for the Sector
may be reduced from the numbers
above, but no additional members may
join the Fixed Gear Sector for FY 2007
fishing year.

The Sector Contract contains
procedures for the enforcement of the
Operations Plan, a schedule of
penalties, and provides the authority to
the Fixed Gear Sector Manager to issue
stop fishing orders to members of the
Fixed Gear Sector. Participating vessels
would be required to land fish only in
designated landing ports and would be
required to provide the Fixed Gear
Sector Manager with a copy of the
Vessel Trip Report (VTR) within 48 hrs
of offloading. Dealers purchasing fish
from participating vessels would be
required to provide the Fixed Gear
Sector Manager with a copy of the
dealer report on a weekly basis. On a
monthly basis, the Fixed Gear Sector
Manager would transmit to NMFS
aggregate catch data from dealer slips
and aggregate discard data from the
VTRs. After 90 percent of the Fixed Gear
Sector’s allocation has been harvested,
the Fixed Gear Sector Manager would be
required to provide NMFS with
aggregate reports on a weekly basis. A
total of 1/12 of the Fixed Gear Sector’s
GB cod TAC, minus a reserve, would be
allocated to each month of the fishing
year. GB cod quota that is not landed
during a given month would be rolled
over into the following month. Once the
aggregate monthly quota of GB cod is
reached, for the remainder of the month,
participating vessels may not fish under
a NE multispecies DAS, possess or land
GB cod or other regulated species, or
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use gear capable of catching regulated
NE multispecies. The harvest rules
would not preclude vessels from fishing
under the charter/party or recreational
regulations, provided the vessel fishes
under the applicable charter/party and
recreational rules on separate trips. For
each fishing trip, participating vessels
would be required to fish under the NE
multispecies DAS program regulations
to account for any incidental groundfish
species that they may catch while
fishing for GB cod. In addition,
participating vessels would be required
to call the Sector Manager prior to
leaving port. All legal-sized cod caught
would be retained and landed and
counted against the Fixed Gear Sector’s
aggregate allocation. Participating
vessels would not be allowed to fish
with or have on board gear other than
jigs, non-automated demersal longline,
handgear, or sink gillnets. Participating
Fixed Gear Sector vessels fishing with
hook gear could use an unlimited
number of hooks in the Sector Area and
would be exempt from the GB Seasonal
Closure Area during May.

The EA prepared for the Fixed Gear
Sector operations concludes that the
biological impacts of the Fixed Gear
Sector will be positive because the hard
TAC and the use of DAS will provide
two means of restricting both the
landings and effort of the Fixed Gear
Sector. Implementation would have a
positive impact of essential fish habitat
(EFH) and bycatch by allowing a
maximum number of hook and gillnet
vessels to remain active in those
fisheries, rather than converting to (or
leasing DAS to) other gear types that
have greater impacts on EFH. The
analysis of economic impacts of the
Fixed Gear Sector concludes that the
members would realize higher economic
returns if the Fixed Gear Sector is
implemented. The EA asserts that
fishing in accordance with the Sector
Contract rules enables more efficient
harvesting of GB cod with hook and
gillnet gear than would be possible if
the vessels were fishing in accordance
with the common pool (non-sector)
rules. The social benefits of the Fixed
Gear Sector would accrue to members as
well as the Chatham and Harwichport,
MA, communities, which are more
dependent upon groundfish revenues
than other communities. The
supplemental EA concludes that the
self-governing nature of the Fixed Gear
Sector and the development of rules by
the members enables stewardship of the
cod resource by the Fixed Gear Sector.
The cumulative impacts of the Fixed
Gear Sector are expected to be positive
due to a positive biological impact,

positive impact on habitat, and a
positive social and economic impact. In
contrast, the cumulative impact of the
no action alternative is estimated to be
neutral, with negative social and
economic impacts.

Should the Regional Administrator
approve the Sector Contract as
proposed, a Letter of Authorization
would be issued to each member of the
Fixed Gear Sector exempting them,
conditional upon their compliance with
the Sector Contract, from the GB cod
possession restrictions, the 3,600-hook
limit in the GB RMA, the 2,000-hook
limit in the GOM and SNE RMAs and
the GB Seasonal Closure Area when
using hook gear, as specified in
§§658.86(b)(2), 648.80(a)(4)(v),
648.80(a)(3)(v), 648.80(b)(2)(v) and
648.81(g), respectively.

Classification

This proposed rule has been
determined to be not significant for the
purposes of Executive Order (E.O.)
12866.

This proposed rule does not contain
policies with federalism or ‘““takings”
implications as those terms are defined
in E.O. 13132 and E.O. 12630,
respectively.

An IRFA was prepared, as required by
section 603 of the Regulatory Flexibility
Act. Below is a summary of the IRFA,
which describes the economic impact
this proposed rule, if adopted, would
have on small entities. A description of
the action, why it is being considered,
and the legal basis for this action are
contained in the preamble to this
proposed rule and in sections 1.0 and
2.0 of the EA prepared for this action.
The Small Business Administration size
standard for small commercial fishing
entities is $4 million in average annual
receipts, and the size standard for small
charter/party operators is $6.5 million
in average annual receipts. While an
entity may own multiple vessels,
available data make it difficult to
determine which vessels may be
controlled by a single entity. For this
reason, each vessel is treated as a single
entity for purposes of size determination
and impact assessment. All permitted
and participating vessels in the
groundfish fishery, including
prospective Fixed Gear Sector members,
are considered to be small entities
because gross sales by any one entity
(vessel) do not exceed this threshold.
The number of prospective participants
in the Fixed Gear Sector is 19,
substantially less than the total number
of active vessels in the groundfish
fishery. Only these 19 vessels would be
subject to the regulatory exemptions and

operational restrictions proposed for the
Fixed Gear Sector for FY 2007.

Economic Impacts of the Proposed
Action

The proposed alternative would
allocate a GB cod TAC of 900 mt to the
Fixed Gear Sector. Once the GB cod
TAC is harvested, participating vessels
would not be allowed to fish under a NE
multispecies DAS, possess or land GB
cod, or other regulated species managed
under the NE multispecies FMP, or use
gear capable of catching groundfish
(unless fishing under recreational or
charter/party regulations). Vessels
intending to fish in the Fixed Gear
Sector during the 2007 fishing year may
only fish with hook gear or gillnet gear
and may not fish for NE multispecies
under a NE multispecies DAS during
the 2007 fishing year until the Sector
Operations Plan is approved. Under the
proposed Operations Plan, members
would be exempt from several
restrictions of the FMP described in the
preamble to this proposed rule and in
the EA.

The fixed gear fishermen and the
Chatham and Harwichport, MA,
communities are dependent upon GB
cod and other groundfish. The
Amendment 13 restrictions that reduced
the GB cod trip limit had a
disproportionate affect on these fixed
gear fishermen. According to
Amendment 13, Chatham’s overall
community dependence on NE
multispecies as a percentage of total
fisheries revenues from federally
permitted vessels averaged about 71
percent and likely at least some of the
active groundfish vessels in Chatham
and Harwichport are even more than
71% dependent on the multispecies
fishery. Because the Fixed Gear Sector
was implemented late in the 2006 FY
and only one vessel participated,
quantitative data on the precise
economic impact of the Fixed Gear
Sector does not exist. However, a
qualitative assessment of the Fixed Gear
Sector is possible.

The proposed alternative would
positively impact the 19 vessels that
have voluntarily joined the Fixed Gear
Sector, who are relatively dependent
upon cod revenue compared to other
participants in the groundfish fishery.
The proposed alternative would
indirectly benefit the communities of
Chatham and Harwichport, MA, and to
a lesser extent other Cape Cod, MA,
communities involved in the groundfish
fishery. Allocation of cod TAC to a
sector and the development of
alternative fishing restrictions would
mitigate the impacts of Amendment 13.
Specifically, the proposed Operations
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Plan enables Fixed Gear Sector members
to fish under a set of rules crafted by
Fixed Gear Sector members in order to
adapt to current economic and fishing
conditions. The Fixed Gear Sector, by
fishing under rules that are designed to
meet their needs (as well as the
conservation requirements of the FMP),
is afforded a larger degree of flexibility
and efficiency, which result in
economic gains. For example, Fixed
Gear Sector members are able to plan
their fishing activity and income in
advance with more certainty due to the
fact that there is a cod TAC, which is
apportioned to each month of the year.
They are able to maximize their
efficiency (revenue per trip), by
targeting seasonal aggregations of cod,
due to the exemption from trip limits
and hook numbers. Thus, this proposed
rule would enable Fixed Gear Sector
members to remain economically viable
by maximizing revenues and
minimizing expenses in the short term.
This would also help to maintain
associated shoreside job opportunities.

Economic Impacts of Alternatives to the
Proposed Action

Under the No Action alternative, all
Fixed Gear Sector members would
remain in the common pool of vessels
and fish under all the rules
implemented by Amendment 13 and
subsequent Framework Adjustments,
and there would be no allocation of GB
cod to the Fixed Gear Sector. Because
cod usually represents a high proportion
of total fishing income for Cape Cod-
based gillnet and hookgear vessels,
revenues for such vessel owners are
very sensitive to regulations that impact
how and when they can fish for cod,
such as trip limits and restrictions on
the number of hooks fished. Under the
common pool rules implemented by FW
42 (e.g., differential DAS counting) and
Amendment 13 (restrictive daily trip
limits for cod), it is likely that Fixed
Gear Sector vessels would experience
revenue losses. It is more likely under
the No Action alternative that
disruption to the Chatham/Harwichport
communities would occur.

Description of the Projected Reporting,
Recordkeeping, and Other Compliance
Requirements of the Proposed Rule

This rule contains a collection-of-
information requirement subject to the
Paperwork Reduction Act (PRA) and
which has been approved by OMB
under control number 0648-0202.
Public reporting burden for the
Submission of a Plan of Operation for an
Approved Sector Allocation is estimated
to average 50 hr per response, and for
the Annual Reporting Requirements for

Sectors is estimated to average 6 hr per
response, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Send comments
regarding this burden estimate, or any
other aspect of this data collection,
including suggestions for reducing the
burden, to NMFS (see ADDRESSES) and
by e-mail to

David Rostker@omb.eop.gov, or fax to
(202) 395-7285. Nothwithstanding any
other provision of the law, no person is
required to respond to, nor shall any
person be subject to a penalty for failure
to comply with, a collection of
information subject to the requirements
of the PRA, unless that collection of
information displays a currently valid
OMB Control Number.

Regulations under the Magnuson-
Stevens Fishery Conservation and
Management Act require publication of
this notification to provide interested
parties the opportunity to comment on
proposed TAC allocations and plans of
operation of sectors.

Authority: 16 U.S.C. 1801 et seq.
Dated: April 11, 2007.
Samuel D. Rauch III

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 07-1882 Filed 4-12—-07; 10:41 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 070322064-7064-01; I.D.
030607E]

RIN 0648—-AV20

Magnuson-Stevens Act Provisions;
Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; 2007 Georges Bank Cod Hook
Sector Operations Plan and Agreement
and Allocation of Georges Bank Cod
Total Allowable Catch

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: Amendment 13 to the
Northeast (NE) Multispecies Fishery
Management Plan (FMP) (Amendment
13) authorized allocation of up to 20

percent of the annual Georges Bank (GB)
cod total allowable catch (TAC) to the
GB Cod Hook Sector (Sector). Pursuant
to that authorization, the Sector has
submitted an Operations Plan and
Sector Contract entitled, “Georges Bank
Cod Hook Sector Fishing Year 2007—
2008 Operations Plan and Agreement”’
(together referred to as the Sector
Agreement) and has requested an
allocation of GB cod, consistent with
regulations implementing Amendment
13. A Supplemental Environmental
Assessment has also been prepared.
This document provides interested
parties an opportunity to comment on
the proposed Sector Agreement prior to
final approval or disapproval of the
Sector Operations Plan and allocation of
GB cod TAC to the Sector for the 2007
fishing year (FY).

DATES: Written comments must be
received on or before May 1, 2007.
ADDRESSES: You may submit written
comments by any of the following
methods:

e Mail: Paper, disk, or CD-ROM
comments should be sent to Patricia A.
Kurkul, Regional Administrator, NMFS,
Northeast Regional Office, 1 Blackburn
Drive, Gloucester, MA 01930. Mark the
outside of the envelope “Comments on
GB Cod Hook Sector Operations Plan.”

e Fax: (978) 281-9135.

e E-mail: gbhooksctr@noaa.gov.

e Federal e-Rulemaking Portal: http://
www.regulations.gov.

Copies of the Sector Agreement and
the EA are available from the NE
Regional Office at the mailing address
specified above. Written comments
regarding the burden-hour estimates or
other aspects of the collection-of-
information requirements contained in
the proposed rule may be submitted to
the address above or by e-mail to David-
Rostker@omb.eop.gov, or fax to (202)
395-7285.

FOR FURTHER INFORMATION CONTACT:
Thomas Warren, Fishery Policy Analyst,
phone (978) 281-9347, fax (978) 281—
9135, e-mail Thomas.Warren@noaa.gov.
SUPPLEMENTARY INFORMATION: NMFS
announces that the Administrator,
Northeast Region, NMFS (Regional
Administrator), has made a preliminary
determination that the Sector
Agreement, which contains the Sector
Contract and Operations Plan, is
consistent with the goals of the FMP
and applicable law and is in compliance
with the regulations governing the
development and operation of a sector
as specified under 50 CFR 648.87. The
final rule implementing Amendment 13
(69 FR 22906, April 27, 2004) specified
a process for the formation of sectors
within the NE multispecies fishery and
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the allocation of TAC for a specific
groundfish species (or days-at-sea
(DAS)), implemented restrictions that
apply to all sectors, authorized the GB
Cod Hook Sector, established the GB
Cod Hook Sector Area (Sector Area),
and specified a formula for the
allocation of GB cod TAC to the Sector.

The principal Amendment 13
regulations applying to the Sector
specify that: (1) all vessels with a valid
limited access NE multispecies DAS
permit are eligible to participate in the
Sector, provided they have documented
landings, through valid dealer reports
submitted to NMFS, of GB cod during
FY 1996 through 2001 when fishing
with hook gear (i.e., jigs, demersel
longline, or handgear); (2) membership
in the Sector is voluntary, and each
member is required to remain in the
Sector for the entire fishing year and
cannot fish outside the NE multispecies
DAS program during the fishing year,
unless certain conditions are met; (3)
vessels fishing in the Sector
(participating vessels) are confined to
fishing in the Sector Area, which is that
portion of the GB cod stock area north
of 39° 00" N. lat. and east of 71° 40" W.
long; and (4) participating vessels are
required to comply with all pertinent
Federal fishing regulations, unless
specifically exempted by a Letter of
Authorization issued by the Regional
Administrator, and the provisions of an
approved Operations Plan.

While Amendment 13 authorized the
Sector, in order for GB cod to be
allocated to the Sector and the Sector
authorized to fish, the Sector must
submit an Operations Plan and Sector
Contract to the Regional Administrator
annually for approval. The Operations
Plan and Sector Contract must contain
certain elements, including a contract
signed by all Sector participants and a
plan containing the management rules
that the Sector participants agree to
abide by in order to avoid exceeding the
allocated TAC. An additional analysis of
the impacts of the Sector’s proposed
operations may also be required in order
to comply with the National
Environmental Policy Act. Further, the
public must be provided an opportunity
to comment on the proposed Operations
Plan and Sector Contract. The
regulations require that, upon
completion of the public comment
period, the Regional Administrator will
make a determination regarding
approval of the Sector Contract and
Operations Plan. If approved by the
Regional Administrator, participating
vessels would be authorized to fish
under the terms of the Operations Plan
and Sector Contract.

The Sector was authorized for FY
2006 and, based upon the GB cod
landings history of its 37 members, was
allocated 615 mt of cod, which is 10.03
percent of the total FY 2006 GB cod
TAC.

On January 22, 2007, the Sector
Manager submitted to NMFS the
Georges Bank Cod Hook Sector Fishing
Year 2007-2008 Operations Plan and
Agreement. A supplemental EA entitled
“Approval of the Georges Bank Cod
Hook Sector Operations Plan,” which
analyzes the impacts of the proposed
Sector Agreement, was also prepared.

The proposed 2007 Sector Agreement
and Operations Plan contains the same
elements as the 2006 Sector Agreement.
The Sector Agreement would be
overseen by a Board of Directors and a
Sector Manager. The Sector Agreement
specifies, in accordance with
Amendment 13, that the Sector’s GB cod
TAC would be based upon the number
of Sector members and their historic
landings of GB cod. The GB cod TAC is
a “hard” TAC, meaning that, once the
TAC is reached, Sector vessels could not
fish under a DAS, possess or land GB
cod or other regulated species managed
under the FMP (regulated species), or
use gear capable of catching groundfish
(unless fishing under charter/party or
recreational regulations). Should the
hard TAC be exceeded, the Sector’s
allocation would be reduced by the
overharvest in the following year.

The proposed 2007 Operations Plan
proposes an exemption from the
following restrictions of the FMP: The
GB cod trip limit; the GB and Southern
New England (SNE) limit on the number
of hooks fished; the GB seasonal
closure; the DAS Leasing Program vessel
size restrictions; Differential DAS in the
Gulf of Maine Differential DAS Area and
in the SNE Differential DAS Area (those
portions of the differential areas which
overlap the Sector Area); and the
Western U.S./Canada Area 72—hr
observer program notification.
Justification for the proposed
exemptions and analysis of the potential
impacts of the Operations Plan are
contained in the EA. A Regulatory
Impact Review/Initial Regulatory
Flexibility Analysis (IRFA) is
summarized in the Classification section
of this proposed rule.

As of February 1, 2007, 35 prospective
Sector members had signed the 2007
Sector Contract. The GB cod TAG
calculation is based upon the historic
cod landings of the participating Sector
vessels, regardless of gear used. The
allocation percentage is calculated by
dividing the sum of total landings of GB
cod landed by Sector members in FY
1996 through 2001, by the sum of the

total accumulated landings of GB cod
landed by all NE multispecies vessels
for the same time period (10,738,834 b
(4,871.1 mt)/113,278,842 1b (51,382.42
mt)). Based upon the 35 prospective
Sector members, the Sector TAC of GB
cod would be 798 mt (9.48 percent
times the fishery-wide GB cod target
TAC of 8,416 mt). The fishery-wide GB
cod target TAC of 8,416 mt is less than
the total GB cod target TAC proposed
for FY 2007 (9,822 mt) because the
9,822 mt includes Canadian catch. If
prospective members of the Sector
determine that they no longer want to
participate in the sector after the
publication of this document and prior
to a final decision by the Regional
Administrator, it is possible that the
total number of participants in the
Sector and the TAC for the Sector may
differ from the numbers above. The
Sector Agreement contains procedures
for the enforcement of the Sector rules,
a schedule of penalties, and provides
the authority to the Sector Manager to
issue stop fishing orders to members of
the Sector. Participating vessels would
be required to land fish only in
designated landing ports and would be
required to provide the Sector Manager
with a copy of the Vessel Trip Report
(VTR) within 48 hr of offloading.
Dealers purchasing fish from
participating vessels would be required
to provide the Sector Manager with a
copy of the dealer report on a weekly
basis. On a monthly basis, the Sector
Manager would transmit to NMFS a
copy of the VTRs and the aggregate
catch information from these reports.
After 90 percent of the Sector’s
allocation has been harvested, the
Sector Manager would be required to
provide NMFS with aggregate reports on
a weekly basis. A total of 1/12 of the
Sector’s GB cod TAC, minus a reserve,
would be allocated to each month of the
fishing year. GB cod quota that is not
landed during a given month would be
rolled over into the following month.
Once the aggregate monthly quota of GB
cod is reached, for the remainder of the
month, participating vessels could not
fish under a NE multispecies DAS,
possess or land GB cod or other
regulated species, or use gear capable of
catching regulated NE multispecies.
Once the annual TAC of GB cod is
reached, Sector members could not fish
under a NE multispecies DAS, possess
or land GB cod or other regulated
species, or use gear capable of catching
regulated NE multispecies for the rest of
the fishing year. The harvest rules
would not preclude vessels from fishing
under the charter/party or recreational
regulations, provided the vessel fishes
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under the applicable charter/party and
recreational rules on separate trips. For
each fishing trip, participating vessels
would be required to fish under the NE
multispecies DAS program to account
for any incidental groundfish species
that they may catch while fishing for GB
cod. In addition, participating vessels
would be required to call the Sector
Manager prior to leaving port. All legal-
sized cod caught would be retained and
landed and counted against the Sector’s
aggregate allocation. Participating
vessels would not be allowed to fish
with or have on board gear other than
jigs, non-automated demersal longline,
or handgear. NE multispecies DAS used
by participating vessels while
conducting fishery research under an
Exempted Fishing Permit during the FY
2007 would be deducted from that
Sector member’s individual DAS
allocation. Similarly, all GB cod landed
by a participating vessel while
conducting research would count
toward the Sector’s allocation of GB cod
TAC. Participating vessels would be
exempt from the GB Seasonal Closure
Area during May.

The EA prepared for the Sector
operations concludes that the biological
impacts of the Sector will be positive
because the hard TAC and the use of
DAS will provide two means of
restricting both the landings and effort
of the Sector. Implementation of the
Sector would have a positive impact on
essential fish habitat (EFH) and bycatch
by allowing a maximum number of hook
vessels to remain active in the hook
fishery, rather than converting to (or
leasing DAS to) other gear types that
have greater impacts on EFH. The
analysis of economic impacts of the
Sector concludes that Sector members
would realize higher economic returns
if the Sector were implemented. The EA
asserts that fishing in accordance with
the Sector Agreement rules enables
more efficient harvesting of GB cod with
hook gear than would be possible if the
vessels were fishing in accordance with
the common pool (non-Sector) rules.
The social benefits of the Sector would
accrue to Sector members, as well as the
Chatham and Harwichport, MA,
communities, which are more
dependent upon groundfish revenues
than other communities. The EA
concludes that the self-governing nature
of the Sector and the development of
rules by the Sector enables stewardship
of the cod resource by Sector members.
The cumulative impacts of the Sector
are expected to be positive due to a
positive biological impact, positive
impact on habitat, and a positive social
and economic impact. In contrast, the

cumulative impact of the no action
alternative is estimated to be neutral,
with negative social and economic
impacts.

Should the Regional Administrator
approve the Sector Agreement as
proposed, a Letter of Authorization
would be issued to each member of the
Sector exempting them, conditional
upon their compliance with the Sector
Agreement, from the GB cod possession
restrictions, the GB Seasonal Closure
Area, the Western U.S./Canada Area 72—
hr observer notification requirement, the
DAS Leasing Program vessel size
restrictions, differential DAS, and the
limits on the number of hooks
requirements as specified in
§§648.86(b)(2), 648.81(g),
648.85(a)(3)(ii)(C), 648.82(k)(4)(ix),
648.82 (e)(2), 648.80(a)(4)(v), and
648.80(b)(2)(v), respectively.

Classification

This proposed rule has been
determined to be not significant for the
purposes of Executive Order (E.O.)
12866.

This proposed rule does not contain
policies with federalism or ‘““takings”
implications as those terms are defined
in E.O. 13132 and E.O. 12630,
respectively.

An Initial Regulatory Flexibility
Analysis (IRFA) was prepared as
required by section 603 of the
Regulatory Flexibility Act (RFA). Below
is a summary of the IRFA, which
describes the economic impacts this
proposed rule, if adopted, would have
on small entities. A description of the
action, why it is being considered, and
the legal basis for this action are
contained in the preamble to this
proposed rule and in the EA prepared
for this action. The Small Business
Administration (SBA) size standard for
small commercial fishing entities is $ 4
million in average annual receipts. All
permitted and participating vessels in
the groundfish fishery, including
prospective Sector members, are
considered to be small entities because
average annual receipts by any one
entity (vessel) do not exceed this
threshold, and, therefore there is no
disproportionate impact between large
and small entities. The number of
prospective participants in the Sector is
35, substantially less than the total
number of active vessels in the
groundfish fishery. Only these 35
vessels would be subject to the
regulatory exemptions and operational
restrictions proposed for the Sector for
FY 2007.

Economic Impacts of the Proposed
Action

The proposed alternative would
allocate a GB cod TAC of 798 mt to the
GB Cod Hook Sector. Once the GB cod
TAC is harvested, participating vessels
would not be allowed to fish under a
DAS, possess or land GB cod, or other
regulated species managed under the
FMP, or use gear capable of catching
groundfish (unless fishing under
recreational or party/charter
regulations). Vessels intending to fish in
the Sector during FY 2007 may not fish
for NE multispecies under a NE
Multispecies DAS during FY 2007 until
the Sector Operations Plan is approved,
and Sector vessels may only fish with
jigs, non-automated demersel longline,
or handgear. Under the proposed
Operations Plan, members would be
exempt from several restrictions of the
FMP described in the preamble to this
proposed rule and in the EA.

The proposed alternative would
positively impact the members of the
Sector (35 vessels or less) that have
voluntarily joined the Sector, who are
relatively dependent upon groundfish
revenue compared to other participants
in the groundfish fishery. The proposed
Alternative would indirectly benefit the
communities of Chatham and
Harwichport (Massachusetts), and to a
lesser extent other Cape Cod
communities involved in the groundfish
fishery. During FY 2005, members of the
Sector landed 275,743 1b (125,054 kg) of
cod and 1,114,401 1b (505,397 kg) of
haddock, generating approximately $
402,000, and $ 1,314,000 in revenue,
respectively (assuming a dock-side price
of $ 1.46 and $1.18 per lb, respectively).
Sector members also landed various
other species, which contributed
slightly more to their revenue. In
general, the operation of the Sector
would continue to mitigate the negative
economic impacts that result from the
current suite of regulations that apply to
the groundfish fishery (most recently
Framework Adjustment 42)(October 23,
2006; 71 FR 62156). The Sector, by
fishing under rules that are designed to
meet their needs (as well as the
conservation requirements of the FMP),
is afforded a larger degree of flexibility
and efficiency, which result in
economic gains. For example, Sector
members are able to plan their fishing
activity and income in advance with
more certainty due to the fact that there
is a cod TAG, which is apportioned to
each month of the year. They are able
to maximize their efficiency (revenue
per trip) due to the exemption from trip
limits and hook numbers. For some
vessel owners in the Sector,



Federal Register/Vol. 72, No. 72/Monday, April 16, 2007 / Proposed Rules

18943

participation in the Sector enables their
businesses to remain economically
viable.

Economic Impacts of Alternatives to the
Proposed Action

Under the No Action alternative, all
Sector members would remain in the
common pool of vessels and fish under
all the rules implemented by
Amendment 13 and subsequent
Framework Adjustments. Under the
regulatory scenario of the No Action
alternative, Sector members would
likely face increased economic
uncertainty, a loss of efficiency, and
revenue loss. Because cod usually
represents a high proportion of total
fishing income for hook gear vessels,
revenues for Sector members are
sensitive to regulations that impact how
and when they can fish for cod, such as
trip limits and hook gear restrictions.
Sector members would be unnecessarily
impacted by regulations designed to
affect the catch of species of which hook
gear catches very little (e.g., yellowtail
flounder, because hook gear is more
selective than other gear types). For
example, under the No Action
alternative, Sector members would be
affected by the differential DAS
counting requirement, one of the
objectives of which is to protect
yellowtail flounder.

Description of the Projected Reporting,
Recordkeeping, and Other Compliance
Requirements of the Proposed Action

This rule contains a collection-of-
information requirement subject to the
Paperwork Reduction Act (PRA) and
which has been approved by OMB
under control number 0648-0202.
Public reporting burden for the
Submission of a Plan of Operation for an
Approved Sector Allocation is estimated
to average 50 hr per response, and for
the Annual Reporting Requirements for
Sectors is estimated to average 6 hr per
response, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Send comments
regarding this burden estimate, or any
other aspect of this data collection,
including suggestions for reducing the
burden, to NMFS (see ADDRESSES) and
by e-mail to
David Rostker@omb.eop.gov, or fax to
(202) 395-7285. Nothwithstanding any
other provision of the law, no person is
required to respond to, nor shall any
person be subject to a penalty for failure
to comply with, a collection of
information subject to the requirements
of the PRA, unless that collection of

information displays a currently valid
OMB Control Number.

Regulations under the Magnuson-
Stevens Fishery Conservation and
Management Act require publication of
this notification to provide interested
parties the opportunity to comment on
proposed TAC allocations and plans of
operation of sectors.

Authority: 16 U.S.C. 1801 et seq.

Dated: April 11, 2007.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
[FR Doc. 07-1883 Filed 4—12—-07; 10:41 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 060511126-7082-04; I.D.
050306E]

RIN 0648—-AT71

Fisheries of the Exclusive Economic
Zone Off Alaska; Allocating Gulf of
Alaska Fishery Resources

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS issues this proposed
rule for the Central Gulf of Alaska
(GOA) rockfish fisheries to revise
monitoring and enforcement (M&E)
provisions related to catcher/processor
vessels harvesting under the opt-out
fishery, and to make changes to
regulations governing the rockfish
fisheries. This action is necessary to
clarify procedures and to correct
discrepancies in a November 20, 2006,
final rule. This proposed rule is
intended to promote the goals and
objectives of the Fishery Management
Plan for groundfish of the Gulf of Alaska
(FMP), the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), and other
applicable law.

DATES: Comments must be received by
April 30, 2007.

ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Ellen Sebastian. Comments may be
submitted by any of the following
methods:

e Mail: to P.O. Box 21668, Juneau, AK
99802;

e Hand delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK 99802;

e Fax: (907) 586-7557;

e E-mail: 0648-AT71-
GOA68PR@noaa.gov. Include in the
subject line of the email the following
identifier: Rockfish Program correction
0648—AT71. E-mail comments, with or
without attachments, are limited to five
megabytes; or

¢ Webform at the Federal e-
Rulemaking Portal: http://
www.regulations.gov.

Copies of Amendment 68; the
Environmental Assessment/Regulatory
Impact Review/Initial Regulatory
Flexibility Analysis (EA/RIR/IRFA)
prepared for Amendment 68; and Final
Regulatory Flexibility Analysis (FRFA)
prepared for Amendment 68 may be
obtained from the NMFS Alaska Region,
P.O. Box 21668, Juneau, AK 99802,
Attn: Ellen Sebastian, and on the NMFS
Alaska Region website at http://
www.fakr.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Jason Anderson, 907 586 7228 or
jason.anderson@noaa.gov.

SUPPLEMENTARY INFORMATION:

Background

In January 2004 the U.S. Congress
amended section 313(j) of the
Magnuson-Stevens Act through the
Consolidated Appropriations Act of
2004 (Public Law 108 199, section 802).
As amended, the Magnuson-Stevens Act
authorizes the Secretary of Commerce to
establish a limited access privilege
program for the Central GOA rockfish
fisheries (Program), developed in
coordination with the North Pacific
Fishery Management Council (Council).
The Gouncil recommended Amendment
68 to the FMP for groundfish in the
GOA on June 6, 2005, to make the
Program effective.

NMFS published a notice of
availability for Amendment 68 on May
15, 2006 (71 FR 27984). On June 7,
2006, NMFS published a proposed rule
to implement Amendment 68 and the
Program (71 FR 33040). The Secretary
approved Amendment 68 on August 11,
2006. NMFS published a final rule to
implement Amendment 68 on
November 20, 2006 (71 FR 67210).

The Program provides exclusive
harvesting and processing privileges for
a specific set of rockfish species and
associated species harvested
incidentally to those rockfish in the
Central GOA an area between 147° W.
longitude and 159° W. longitude. A
detailed overview of the Program is
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provided in the preamble to the
proposed rule (71 FR 33040; June 7,
2006) and is not repeated here.
However, a component of the Program
allows holders of License Limitation
Program licenses that are assigned
rockfish quota share (QS) for the
catcher/processor sector to opt-out of
many of the aspects of the Program (opt-
out fishery). Participants in the opt-out
fishery are subject to harvest limitations,
called sideboards, during the month of
July. Sideboard limits applicable to
participants in the opt-out fishery
include measures to limit catch of
specific groundfish species to historic
levels, and limits on the amount of
Pacific halibut bycatch, specifically
termed prohibited species catch (PSC).
NMFS requires a suite of M&E
provisions for participants in the opt-
out fishery to ensure they do not exceed
their sideboards.

Need for Corrections

NMFS seeks to ensure that the
November, 20, 2006, final rule (71 FR
67210) conforms to the intent of the
Program, and to provide clarification
regarding the Program’s regulatory
requirements.

Regulatory Intent Clarification

In the proposed rule to implement
Amendment 68 (71 FR 33040; June 7,
2006), NMFS detailed the M&E
provisions that would apply to
participants in the opt-out fishery. The
proposed suite of M&E provisions
applicable to the opt-out fishery
included requirements that each haul
must be weighed separately, all catch
must be made available for sampling by
a NMFS-certified observer (see proposed
regulatory text at § 679.84(c)(1); 71 FR
33096), and that the vessel has no more
than one operational line or other
conveyance for the mechanized
movement of catch between the scale
used to weigh total catch and the
location where the observer collects
species composition samples (see
proposed regulatory text at
§679.84(c)(4); 71 FR 33096). The
proposed rule would have required that
all catcher/processor vessels in the opt-
out fishery be subject to these M&E
requirements during July. The effect of
the full suite of these M&E requirements
on the regulated industry and the
environment was analyzed in the draft
EA/RIR/IRFA prepared for the proposed
rule to implement the Program.

In response to public comment
received on the proposed rule, NMFS
modified the M&E provisions that apply
to the opt-out fishery. The modifications
were detailed in the preamble to the
final rule. Specifically, NMFS noted

these changes in the summary of
changes section to the preamble (71 FR
67213) and in its response to comment
90 (71 FR 67229). NMFS also analyzed
the effect of the revised M&E provisions
for the opt-out fishery in the final EA/
RIR and FRFA prepared for the Program
final rule (see ADDRESSES). The
preamble to the final rule clearly
indicated that NMFS intended to
maintain the requirement for hauls to be
weighed separately, and intended to
require only one operational line.

The final regulatory text applicable to
the opt-out fishery omitted some of the
M&E requirements for catcher/processor
vessels in the opt-out fishery that were
detailed in the preamble to the final
rule. Specifically, the regulations at
§679.84(d) failed to include the
requirements to prevent mixing of hauls
and maintain only one operational line
before the point where the observer
samples catch. These two requirements
are essential for accurately attributing
species composition to a specific haul
and, in particular, to provide onboard
observers the ability to properly
attribute halibut PSC to a specific haul.
Assigning halibut PSC to a specific haul
is necessary to generate halibut PSC
usage rates for specific fishery targets.
Mixing of hauls and using more than
one operational line undermines NMFS’
ability to determine accurate halibut
PSC usage for specific fisheries and
creates the potential for improper
halibut PSC accounting. Because the
distribution of organisms by size and
species often differs among hauls, an
aggregation of hauls (i.e., mixing two or
more hauls) could create errors in the
calculation of total groundfish catch.
For example, if a vessel were to mix
hauls from two different areas or depths,
species catch composition and size
could be significantly different between
these hauls, and a composite sample
may not be representative of each
individual haul. Any errors would be
exacerbated as the composite sample is
expanded to represent the total weight
of the mixed hauls. Similarly, the use of
more than one operational line could
lead to improperly sampled catch
because catch could be diverted or
otherwise conveyed in a manner that
would limit adequate sampling.

Improper accounting of halibut PSC
increases the risk that NMFS’ catch
accounting system may underestimate
the amount of halibut PSC in the opt-out
fishery, which undermines the
conservation goals of this program.
Because halibut PSC sideboards are
likely to be small relative to harvest
rates, timely and accurate accounting is
essential to properly constrain fishing

operations and ensure adequate
conservation of the halibut resource.

Additionally, halibut PSC sideboards
are allocated to specific participants
within the catcher/processor sector (i.e.,
halibut PSC sideboard limits are
established for each catcher/processor
rockfish cooperative, and a combined
halibut PSC limit is established for the
combined catcher/processor rockfish
limited access and opt-out fisheries).
Failure to properly account for halibut
PSC in a timely fashion with the best
available data could increase the
possibility that the opt-out fishery
exceeds its halibut PSC sideboard limit.
This could adversely constrain other
fishery participants with halibut PSC
limits (e.g., participants in catcher/
processor cooperatives).

Finally, certain catcher/processor
operators that may choose to participate
in the opt-out fishery may have an
incentive to use techniques to
intentionally bias halibut PSC rates if
mixing of hauls and the use of more
than one operational line is permitted.
Recent enforcement actions document
intentional presorting of catch to bias
observed catch rates of halibut PSC to
maximize groundfish catch relative to
constraining PSC or other groundfish
catch. However, NMFS expects that
opportunities to bias observer samples
in the opt-out fishery will be reduced
with the changes established under this
rule.

NMFS proposes to revise the
regulatory text to include requirements
to prevent the mixing of hauls and
maintain only one operational line
before the point where the observer
samples catch. This action is necessary
to be consistent with the intent of the
final rule and provide the affected
public with accurate information
regarding these requirements.

Additional Changes

Regulations at § 679.80(f)(3)(iii)(F)
include a grammatical error. This
paragraph would be revised to correct
the phrase, “are the sum of all catch
history” to read, ““is the sum of all catch
history.”

Regulations at § 679.82(d)(5)(iii)
describe sideboard limits applicable to
catcher vessels for the Program. This
paragraph includes an erroneous cross-
reference to “§679.65(b)(1)(i)(B).” This
cross-reference would be corrected to
read “§679.64(b)(2)(ii).”

Regulations at § 679.82(d)(8)(ii)(B)
include a misspelled word. This
paragraph would be revised to correct
the phrase, “percent fo the GOA” to
read, “percent of the GOA.”

Regulations at § 679.83(a)(1)(i)
describe rockfish allocations for the
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Program’s entry level fishery. This
paragraph includes an erroneous cross-
reference to “§679.81(ab)(2).” This
cross-reference would be corrected to
read “§679.81(a)(2).”

Classification

NMEFS has determined that this
proposed rule is consistent with the
FMP and preliminarily determined that
the rule is consistent with the
Magnuson-Stevens Act and other
applicable laws.

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866.

An IRFA was prepared, as required by
section 603 of the Regulatory Flexibility
Act, for the regulations implementing
the Program. The IRFA describes the
economic impact this proposed rule, if
adopted, would have on small entities.
A description of the action, why it is
being considered, and the legal basis for
this action are contained in the
preamble. Copies of the EA/RIR/IRFA
prepared for the Program are available
from NMFS (see ADDRESSES). A
summary of that analysis follows.

Why action by the agency is being
considered and objectives of, and legal
basis for, the proposed rule. The IRFA
prepared for the Program describes in
detail the reasons why this action is
being proposed, describes the objectives
and legal basis for the proposed rule,
and discusses both small and non-small
regulated entities to adequately
characterize the fishery participants.
Section 802 of the Consolidated
Appropriations Act of 2004 and the
Magnuson-Stevens Act provide the legal
basis for the Program, namely to achieve
the objective of reducing excessive
fishing capacity and ending the race for
fish under the current management
strategy for commercial fishing vessels
operating in the Central GOA rockfish
fisheries. NMFS proposes to revise the
regulatory text to include requirements
to prevent the mixing of hauls and
maintain only one operational line
before the point where the observer
samples catch. This action is necessary
to be consistent with the intent of the
Program and provide the affected public
with accurate information regarding
these requirements.

Description of significant alternatives.
The Council considered an extensive
and elaborate series of alternatives,
options, and suboptions as it designed
and evaluated the potential for
rationalization of the Central GOA
rockfish fisheries, including the “no
action” alternative. Three alternatives
for catcher vessels were considered:
Status Quo/No Action (Alternative 1);
rockfish cooperative management with a

limited license program for processors
(Alternative 2); and rockfish cooperative
management with linkages between
rockfish cooperatives and processors
(Alternative 3). Three alternatives for
catcher/processors also were
considered: Status Quo/No Action
(Alternative 1); rockfish cooperative
management (Alternative 2); and a
sector allocation (Alternative 3).
Alternative 3 for catcher vessels and
Alternative 2 for catcher/processors
were combined to form the Council’s
preferred alternative the rockfish
cooperative alternative. The alternatives
were analyzed relative to the status quo.
Because the regulatory effect for opt-out
sideboard fisheries will not occur until
July, 1 2007, the status quo has not
changed. Therefore, the effects of these
alternatives described in the Program
IRFA have not changed relative to this
action. These alternatives constitute the
suite of “significant alternatives,” under
the proposed action, for purposes of the
Regulatory Flexibility Act (RFA).

After an exhaustive public process
spanning several years, the Council
concluded that the Program best
accomplishes the stated objectives
articulated in the problem statement
and applicable statutes, and minimizes
to the extent practicable adverse
economic impacts on the universe of
directly regulated small entities.

Number of small entities to which the
proposed rule will apply. The IRFA
prepared for the Program contains a
description and estimate of the number
of small entities to which the proposed
rule would apply. The IRFA estimates
that as many as 15 catcher/processor
vessels are eligible to receive QS under
the Program. The IRFA estimates that
approximately 171 trawl vessels and
900 non-trawl vessels could participate
in the entry level fishery. The number
of vessels that would choose to
participate in the entry level fishery
component of the Program is not
known; therefore, there is no estimate of
the number of entities in the entry level
fishery that are directly regulated under
this Program.

In addition, six entities that process
rockfish are estimated to be eligible
rockfish processors and would be
regulated under this Program. None of
these eligible rockfish processors are
estimated to be small entities based on
the number of persons employed by
these processors. Additionally, some of
these eligible rockfish processors are
estimated to be involved in both the
harvesting and processing of seafood
products and exceed the $4.0 million in
revenues as a fish harvesting operation.
Some processors that are not eligible
rockfish processors may choose to

compete for landings from the entry
level fishery and would be regulated by
this Program. Some of these processors
may be small entities. The extent of
participation by small entities in the
processing segment of the entry level
fishery cannot be predicted.

Of the estimated 63 entities owning
vessels eligible for fishing under the
Program (other than the entry-level
fishery), 45 are estimated to be small
entities because they generated $4.0
million or less in gross revenue based
on participation in 1996 through 2002.
All 15 of the entities owning eligible
catcher/processor vessels are non-small
entities as defined by the RFA. No
catcher vessel individually exceeds the
small entity threshold of $4.0 million in
gross revenues. At least three catcher
vessels are believed to be owned by
entities whose operations exceed the
small entity threshold, leaving an
estimated many as 45 small catcher
vessel entities that are directly regulated
by this action. The ability to estimate
the number of small entities that operate
catcher vessels regulated by this action
is limited due to incomplete
information concerning vessel
ownership.

It is likely that a substantial portion
of the catcher vessel participants in the
entry level fishery will be small entities.
Based on data from NOAA Fisheries,
there are approximately 171 LLP
licenses that would be qualified to fish
in the Central GOA entry level trawl
fishery, and 900 LLP licenses that
would qualify to fish in the entry level
fixed gear fishery. However, it is not
possible to determine how many
persons may hold these LLP licenses
and chose to participate in the entry
level fishery at the time of application
to participate in the fishery. The number
of persons holding LLPs is likely to be
less than the total number of LLP
licenses that may be used to participate
in the entry level fishery because a
person may hold more than one LLP
license at a time.

Six entities made at least one rockfish
landing from 1996 to 2002, but none
appeared to qualify as an eligible
rockfish harvester. Five of these entities
are not small entities and one entity
qualifies as ““small” by Small Business
Administration (SBA) standards. The
non-small entities owned five catcher/
processors. The one small entity owns a
catcher vessel. Entities that do not
qualify for the Program either left the
fishery, currently fish under interim
LLP licenses, or do not hold an LLP
license. Moreover, the vessels the IRFA
prepared for the Program considers
“non-qualified” could not or would not
be allowed to continue fishing under the
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current LLP. The impacts to the small
entities that would be prohibited from
fishing by the LLP were analyzed in the
RIR/IRFA and Final Regulatory
Flexibility Analysis (FRFA) prepared for
the LLP. Therefore, the non-qualified
vessels are not considered impacted by
the proposed rule and are not discussed
in this IRFA.

For purposes of the RIR prepared for
the Program, the community of Kodiak,
Alaska, could be directly impacted by
the Program. All of the eligible rockfish
processors are located in Kodiak. The
specific impacts on Kodiak cannot be
determined until NMFS issues QS and
eligible rockfish harvesters begin fishing
under the Program. Other supporting
businesses may also be indirectly
affected by this action if it leads to fewer
vessels participating in the fishery.
These impacts are analyzed in the RIR
prepared for this action (see
ADDRESSES).

Projected reporting, recordkeeping
and other compliance requirements.
Implementation of the Program would
change the overall reporting structure
and recordkeeping requirements of the
participants in the Central GOA rockfish
fisheries. All participants would be
required to provide additional reporting.
Each harvester would be required to
track harvests to avoid exceeding his or
her allocation. As in other North Pacific
rationalized fisheries, processors would
provide catch recording data to
managers to monitor harvest of
allocations. Processors would be
required to record deliveries and
processing activities to aid in the
Program administration. The specifics of
changes to reporting and recordkeeping
requirements can be found in the
preamble to the Program proposed rule
(71 FR 33040, June 2, 2006).

Federal rules which may duplicate,
overlap or conflict with the proposed
rule. No Federal rules that may
duplicate, overlap, or conflict with this
proposed action have been identified.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: April 11, 2007.
John Oliver,
Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.

For reasons stated in the preamble,
NMEF'S proposes to amend 50 CFR part
679 as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., 3631 et seq.; and Pub. L. 108-199, 118
Stat. 110.

2.In §679.80, revise paragraph
(H)(3)(iii)(F) to read as follows:

§679.80 Initial allocation of rockfish QS.
* * * * *

(f) * % %

(3) * % %

(i) * * *

(F) Determine the percentage of legal
rockfish landings from the official
Rockfish Program record in the
qualifying years used to calculate the
rockfish QS assigned to the catcher/
processor sector and multiply the
rockfish QS units calculated in
paragraph (f)(3)(iii)(E) of this section by
this percentage. This yields the rockfish
QS units to be assigned to the catcher/
processor sector for that LLP license and
species. For each primary rockfish
species, the total amount of rockfish QS
units assigned to the catcher/processor
sector is the sum of all catch history
allocation units assigned to all eligible
rockfish harvesters in the catcher/

processor sector.
* * * * *

3.In §679.82, revise paragraphs
(d)(5)(iii) and (d)(8)(ii)(B) to read as
follows:

§679.82 Rockfish Program use caps and
sideboard limits.
* * * * *

(d) * * *

(5) * % %

(iii) Any AFA vessel that is not
exempt from GOA groundfish
sideboards under the AFA as specified
under § 679.64(b)(2)(ii) is exempt from
the sideboard limits in this paragraph
(d).

(8) * * %

(ii) * *x %

(B) The aggregate halibut PSC used in
the shallow-water complex from July 1
through July 31 in each year from 1996
through 2002 by LLP licenses assigned
to that rockfish cooperative that are
subject to directed fishing closures
under this paragraph (d), divided by
0.54 percent of the GOA annual halibut

mortality limit.
* * * * *

4.In §679.83, revise paragraph
(a)(1)(i) to read as follows:

§679.83 Rockfish Program entry level
fishery.

(a) * Kk %

(1) * * %

(i) Trawl catcher vessels. Trawl
catcher vessels participating in the
rockfish entry level fishery may
collectively harvest, prior to September
1, an amount not greater than 50 percent
of the total allocation to the rockfish
entry level fishery as calculated under
§679.81(a)(2). Allocations to trawl
catcher vessels shall be made first from
the allocation of Pacific ocean perch
available to the rockfish entry level
fishery. If the amount of Pacific ocean
perch available for allocation is less
than the total allocation allowable for
trawl catcher vessels in the rockfish
entry level fishery, then northern
rockfish and pelagic shelf rockfish shall
be allocated to trawl catcher vessels.

5.In §679.84, revise paragraph (d) to
read as follows:

§679.84 Rockfish Program recordkeeping,
permits, monitoring, and catch accounting.
* * * * *

(d) Catch monitoring requirements for
catcher/processors assigned to the opt-
out fishery. At all times any catcher/
processor vessel assigned to the opt-out
fishery has groundfish onboard that
vessel that were harvested subject to a
sideboard limit as described under
§679.82(d) through (h), as applicable,
the vessel owner or operator must
ensure catch from an individual haul is
not mixed with catch from another haul
prior to sampling by a NMFS-certified
observer, that all catch be made
available for sampling by a NMFS-
certified observer, and that the
requirements in paragraphs (c)(3), (4),
(5), (8), and (9) of this section are met.

* * * * *

[FR Doc. E7-7193 Filed 4-13-07; 8:45 am]|
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

April 11, 2007.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Farm Service Agency

Title: 7 CFR 1941, Operating Loan
Policies, Procedures and Authorizations
and Closings.

OMB Control Number: 0560-0162.

Summary of Collection: The
Consolidated Farm and Rural
Development Act (7 U.S.C 1922)
(CONACT) authorizes the Secretary of
Agriculture and Farm Service Agency
(FSA) to make and insure loans to
farmers and ranchers and to administer
the provisions of the CONACT
applicable to the Farm Loan Program.
The information is required to ensure
that the agency provides assistance to
applicants who have reasonable
prospects of repaying the government
and meet statutory eligibility
requirements. This assistance enables
family farm operators to use their land,
labor, and other resources and to
improve their living and financial
conditions so that they can eventually
obtain credit elsewhere.

Need and Use of the Information: The
information is needed for FSA loan
approval officials to evaluate an
applicant’s eligibility, and to determine
if the operation is economically feasible
and the security offered in support of
the loan is adequate. FSA relies on
current information to carry out the
business of the program as intended and
to protect the government’s interest. A
variety of forms will be used to collect
the information. If the information were
not collected, or collected less
frequently, the Agency would be: (1)
Unable to make an accurate eligibility
and financial feasibility determination
on respondents’ request for new loans as
required by the CONACT; and (2)
unable to meet the congressionally
mandated mission of loan programs.

Description of Respondents: Farms:
Business or other for-profit; Individuals
or households.

Number of Respondents: 26,146.

Frequency of Responses: Reporting:
Other (OL Loans).

Total Burden Hours: 7,019.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. E7-7181 Filed 4-13-07; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Forest Service

Newspapers Used for Publication of
Notice, Comment, and Appeal
Procedures on Proposed Actions and
Legal Notice of the Objection Process
for Proposed Authorized Hazardous
Fuel Reduction Projects in the Pacific
Northwest Region; Oregon and
Washington

AGENCY: Forest Service, USDA.
ACTION: Notice.

SUMMARY: This notice updates the list of
newspapers that will be used by all
Ranger Districts, Forests and the
Regional Office of the Pacific Northwest
Region to publish legal notices for
public comment and decisions subject
to appeal under 36 CFR parts 215 and
217, and predecisional administrative
review under 36 CFR part 218. The
intended effect of this action is to
inform interested members of the public
which newspapers will be used to
publish legal notices for decisions and
public comment; thereby allowing the
public to receive constructive notice of
a decision, to provide clear evidence of
timely notice, and to achieve
consistency in administering appeals
and objection processes.

DATES: Publication of legal notices in
the listed newspapers will begin with
decisions subject to appeal that are
made on or after publication of this
notice. The list of newspapers will
remain in effect until another notice is
published in the Federal Register.

FOR FURTHER INFORMATION CONTACT: ]lll
A. Dufour, Regional Environmental
Coordinator, Pacific Northwest Region,
333 SW. First Avenue, (P.O. Box 3623),
Portland, Oregon 97208, phone: 503—
808-2276.

The newspapers to be used are as
follows:

Pacific Northwest Regional Office

Regional Forester decisions on Oregon
National Forests
The Oregonian, Portland, Oregon
Regional Forester decisions on
Washington National Forests
The Seattle Post-Intelligencer, Seattle,
Washington
Columbia River Gorge National Scenic
Area Manager decisions
The Oregonian, Portland, Oregon
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Oregon National Forests
Deschutes National Forest

Forest Supervisor decisions
Bend/Fort Rock District Ranger
decisions
Crescent District Ranger decisions
Redmond Air Center Manager decisions
Sisters District Ranger decisions
The Bulletin, Bend, Oregon

Fremont-Winema National Forests

Forest Supervisor decisions
Bly District Ranger decisions
Lakeview District Ranger decisions
Paisley District Ranger decisions
Silver Lake District Ranger decisions
Chemult District Ranger decisions
Chiloquin District Ranger decisions
Klamath District Ranger decisions
Herald and News, Klamath Falls,
Oregon

Malheur National Forest

Forest Supervisor decisions
Blue Mountain District Ranger decisions
Prairie City District Ranger decisions
Blue Mountain Eagle, John Day,
Oregon
Emigrant Creek District Ranger
decisions
Burns Times Herald, Burns, Oregon

Mt. Hood National Forest

Forest Supervisor decisions
Clackamas River District Ranger
decisions
Zigzag District Ranger decisions
Hood River District Ranger decisions
Barlow District Ranger decisions
The Oregonian, Portland, Oregon

Ochoco National Forest

Forest Supervisor decisions
Crooked River National Grassland Area
Manager decisions
Lookout Mountain District Ranger
decisions
Paulina District Ranger decisions
The Bulletin, Blend, Oregon

Rogue River-Siskiyou National Forests

Forest Supervisor decisions
High Cascades District Ranger decisions
J. Herbert Stone Nursery Manager
decisions
Siskiyou Mountains District Ranger
decisions
Mail Tribune, Medford, Oregon
Wild Rivers District Ranger decisions
Grants Pass Daily Courier, Grants
Pass, Oregon
Gold Beach District Ranger decisions
Curry County Reporter, Gold Beach,
Oregon
Powers District Ranger decisions
The World, Coos Bay, Oregon

Siuslaw National Forest
Forest Supervisor decisions

Corvallis Gazette-Times, Corvallis,
Oregon
Central Coast Ranger District—Oregon
Dunes National Recreation Area
District Ranger decisions
The Register-Guard, Eugene, Oregon
Hebo District Ranger decisions
Tillamook Headlight Herald,
Tillamook, Oregon

Umatilla National Forest

Forest Supervisor decisions
North Fork John Day District Ranger
decisions
Heppner District Ranger decisions
Pomeroy District Ranger decisions
Walla Walla District Ranger decisions
East Oregonian, Pendleton, Oregon

Umpqua National Forest

Forest Supervisor decisions
Cottage Grove District Ranger decisions
Diamond Lake District Ranger decisions
North Umpqua District Ranger decisions
Tiller District Ranger decisions
Dorena Genetic Resource Center
Manager decisions
The News-Review, Roseburg, Oregon

Wallowa-Whitman National Forest

Forest Supervisor decisions
Whitman District Ranger decisions
Baker City Herald, Baker City, Oregon
La Grande District Ranger decisions
The Observer, La Grande, Oregon
Hells Canyon National Recreation Area
Manager decisions
Eagle Cap District Ranger decisions
Wallowa Valley District Ranger
decisions
Wallowa County Chieftain,
Enterprise, Oregon

Willamette National Forest

Forest Supervisor decisions

Middle Fork District Ranger decisions

McKenzie River District Ranger

decisions

Sweet Home District Ranger decisions
The Register-Guard, Eugene, Oregon

Detroit District Ranger decisions
Statesman Journal, Salem, OR

Washington National Forests

Colville National Forest

Forest Supervisor decisions

Three Rivers District Ranger decisions
Statesman-Examiner, Colville,
Washington

Sullivan Lake District Ranger
decisions

Newport District Ranger decisions
The Newport Miner, Newport,
Washington

Republic District Ranger decisions
Republic News Miner, Republic,
Washington

Gifford Pinchot National Forest

Forest Supervisor decisions

Mount Adams District Ranger
decisions

Mount St. Helens National Volcanic
Monument Manager decisions
The Columbian, Vancouver,
Washington

Cowlitz Valley District Ranger
decisions
The Chronicle, Chehalis,
Washington

Mt. Baker-Snoqualmie National Forest
Forest Supervisor decisions
Seattle-Post Intelligencer, Seattle,
Washington
Darrington District Ranger decisions
Skykomish District Ranger decisions
Everett Herald, Everett, Washington
Mt. Baker District Ranger decisions
Skagit Valley Herald, Mt. Vernon,
Washington
Snoqualmie District Ranger decisions
(north half of district)
Snoqualmie Valley Record, North Bend,
Washington
Snoqualmie District Ranger decisions
(south half of district)
Enumclaw Gourier Herald,
Enumclaw, Washington
Okanogan-Wenatchee National Forests
Forest Supervisor decisions
Chelan District Ranger decisions
Entiat District Ranger decisions
Tonasket District Ranger decisions
Naches District Ranger decisions
Wenatchee River District Ranger
decisions
The Wenatchee World, Wenatchee,
Washington
Methow Valley District Ranger
decisions
Methow Valley News, Twisp,
Washington
Cle Elum District Ranger decisions
Ellensburg Daily Record,
Ellensburg, Washington

Olympic National Forest

Forest Supervisor decisions
The Olympian, Olympia,
Washington

Hood Canal District Ranger decisions
Peninsula Daily News, Port
Angeles, Washington

Pacific District Ranger decisions
(south portion of district)
The Daily World, Aberdeen,
Washington

Pacific District Ranger decisions
(north portion of district)
Peninsula Daily News, Port
Angeles, Washington

Dated: March 28, 2007.
Linda Goodman,
Regional Forester.
[FR Doc. 07-1858 Filed 4-13-07; 8:45 am]
BILLING CODE 3410-11-M
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DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service

Announcement of Value-Added
Producer Grant Application Deadlines

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Notice of solicitation of
applications.

SUMMARY: The Rural Business-
Cooperative Service (RBS) announces
the availability of approximately $19.3
million in competitive grant funds for
fiscal year (FY) 2007 to help
independent agricultural producers
enter into value-added activities.

Awards may be made for planning
activities or for working capital
expenses, but not for both. The
maximum grant amount for a planning
grant is $100,000 and the maximum
grant amount for a working capital grant
is $300,000.

DATES: Applications for grants must be
submitted on paper or electronically
according to the following deadlines:

Paper copies must be postmarked and
mailed, shipped, or sent overnight no
later than May 16, 2007, to be eligible
for FY 2007 grant funding. Late
applications are not eligible for FY 2007
grant funding.

Electronic copies must be received by
May 16, 2007 to be eligible for FY 2007
grant funding. Late applications are not
eligible for F'Y 2007 grant funding.

ADDRESSES: An application guide and
other materials may be obtained at
http://www.rurdev.usda.gov/rbs/coops/
vadg.htm or by contacting the
applicant’s USDA Rural Development
State Office. The State Office can be
reached by calling (202) 720-4323 and
pressing “1”.

Paper applications must be submitted
to: Cooperative Programs, Attn: VAPG
Program, Mail Stop 3250, Room 4016—
South, 1400 Independence Ave., SW.,
Washington, DC 20250-3250. The
phone number that should be used for
courier delivery is (202) 720-7558.

Electronic applications must be
submitted through the Grants.gov Web
site at: http://www.grants.gov, following
the instructions found on this Web site.

FOR FURTHER INFORMATION CONTACT:
Applicants should visit the program
Web site at http://www.rurdev.usda.gov/
rbs/coops/vadg.htm, which contains
application guidance, including
Frequently Asked Questions and an
Application Guide. Or applicants may
contact their USDA Rural Development
State Office. The State Office can be
reached by calling (202) 720-4323 and

pressing ““1”, or by selecting the State
Contacts link at the above Web site.
Applicants are encouraged to contact
their State Offices well in advance of the
deadline to discuss their projects and
ask any questions about the application
process. Also, applicants may submit
drafts of their applications to their State
Offices for a preliminary review anytime
prior to May 7, 2007. The preliminary
review will only assess the eligibility of
the application and its completeness
and the results of the preliminary
review are not binding on the Agency.
SUPPLEMENTARY INFORMATION:

Overview

Federal Agency: USDA Rural
Development Cooperative Programs.

Funding Opportunity Title: Value-
Added Producer Grants.

Announcement Type: Initial
announcement.

Catalog of Federal Domestic
Assistance Number: 10.352.

Dates: Application Deadline:
Applications for grants must be
submitted on paper or electronically
according to the following deadlines:

Paper copies must be postmarked and
mailed, shipped, or sent overnight no
later than May 16, 2007 to be eligible for
FY 2007 grant funding. Late
applications are not eligible for FY 2007
grant funding.

Electronic copies must be received by
May 16, 2007 to be eligible for FY 2007
grant funding. Late applications are not
eligible for FY 2007 grant funding.

I. Funding Opportunity Description

This solicitation is issued pursuant to
section 231 of the Agriculture Risk
Protection Act of 2000 (Pub. L. 106—224)
as amended by section 6401 of the Farm
Security and Rural Investment Act of
2002 (Pub. L. 107-171 (see 7 U.S.C.
1621 note)) authorizing the
establishment of the Value-Added
Agricultural Product Market
Development grants, also known as
Value-Added Producer Grants. The
Secretary of Agriculture has delegated
the program’s administration to USDA
Rural Development Cooperative
Programs.

The primary objective of this grant
program is to help Independent
Producers of Agricultural Commodities,
Agriculture Producer Groups, Farmer
and Rancher Gooperatives, and
Majority-Controlled Producer-Based
Business Ventures develop strategies to
create marketing opportunities and to
help develop Business Plans for viable
marketing opportunities regarding
production of biobased products from
agricultural commodities. Cooperative
Programs will competitively award

funds for Planning Grants and Working
Capital Grants. In order to provide
program benefits to as many eligible
applicants as possible, applicants must
apply only for a Planning Grant or for

a Working Capital Grant, but not both.
Applicants other than Independent
Producers must limit their Projects to
Emerging Markets. Grants will only be
awarded if Projects are determined to be
economically viable and sustainable. No
more than 10 percent of program funds
can go to applicants that are Majority-
Controlled Producer-Based Business
Ventures.

Definitions

The definitions at 7 CFR 4284.3 and
4284.904 are incorporated by reference.
In addition, the Agency uses the
following terms in this NOSA:
Agricultural Commodity, Bioenergy
Project, Biomass, Business Plan,
Conlflict of Farm or Ranch, Feasibility
Study, Project, Renewable Energy, and
Venture. It is the Agency’s position that
those terms are defined as follows.

Agricultural Commodity—An
unprocessed product of farms, ranches,
nurseries, and forests. Agricultural
Commodities include: Livestock,
poultry, and fish; fruits and vegetables;
grains, such as wheat, barley, oats, rye,
triticale, rice, corn, and sorghum;
legumes, such as field beans and peas;
animal feed and forage crops; seed
crops; fiber crops, such as cotton; oil
crops, such as safflower, sunflower,
corn, and cottonseed; trees grown for
lumber and wood products; nursery
stock grown commercially; Christmas
trees; ornamentals and cut flowers; and
turf grown commercially for sod.
Agricultural Commodities do not
include horses or animals raised as pets,
such as cats, dogs, and ferrets.

Bioenergy Project—A Renewable
Energy system that produces fuel,
thermal energy, or electric power from
a Biomass source.

Biomass—Any organic material that is
available on a renewable or recurring
basis, including agricultural crops; trees
grown for energy production; wood
waste and wood residues; plants,
including aquatic plants and grasses;
fibers; animal waste and other waste
materials; and fats, oils, and greases,
including recycled fats, oils, and
greases. It does not include paper that
is commonly recycled or un-segregated
solid waste.

Business Plan—A plan for Venture
implementation that includes key
management personnel, business
location, the financial package, product
flow, and possible customers. It also
includes at least three years of pro forma
financial statements. The plan is usually
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developed by the business with
assistance from third parties.

Conflict of Interest—A situation in
which a person or entity has competing
professional or personal interests that
make it difficult for the person or
business to act impartially. An example
of a Conflict of Interest is a grant
recipient or an employee of a recipient
that conducts or significantly
participates in conducting a Feasibility
Study for the recipient.

Farm or Ranch—Any place from
which $1,000 or more of agricultural
products (crops and livestock) were
raised and sold or normally would have
been raised and sold during the
previous year.

Feasibility Study—An independent,
third party analysis that shows how the
Venture would operate under a set of
assumptions—the technology used (the
facilities, equipment, production
process, etc.), the qualifications of the
management team, and the financial
aspects (capital needs, volume, cost of
goods, wages, etc.). The analysis should
answer the following questions about
the Venture.

(1) Where is it now?

(2) Where does the group want to go?

(3) Why does the group want to go
forward with the Venture?

(4) How will the group accomplish
the Venture?

(5) What resources are needed?

(6) Who will provide assistance?

(7) When will the Venture be
completed?

(8) How much will the Venture cost?

(9) What are the risks?

Project—Includes all proposed
activities to be funded by the VAPG and
Matching Funds.

Renewable Energy—Energy derived
from a wind, solar, biomass, or
geothermal source; or hydrogen derived
from biomass or water using wind,
solar, biomass, or geothermal energy
sources.

Venture—Includes the Project and
any other activities related to the
production, processing, and marketing
of the Value-Added product that is the
subject of the VAPG grant request.

II. Award Information

Type of Award: Grant.

Fiscal Year Funds: FY 2007.

Approximate Total Funding: $19.475
million.

Approximate Number of Awards: 130.

Approximate Average Award:
$150,000.

Floor of Award Range: None.

Ceiling of Award Range: $100,000 for
Planning Grants and $300,000 for
Working Capital Grants.

Anticipated Award Date: September
1, 2007.

Budget Period Length: 12 months.
Project Period Length: 12 months.

III. Eligibility Information
A. Eligible Applicants

Applicants must be an Independent
Producer, Agriculture Producer Group,
Farmer or Rancher Cooperative, or
Majority-Controlled Producer-Based
Business Venture as defined in 7 CFR
part 4284, subpart A. If the applicant is
an unincorporated group (steering
committee), it must form a legal entity
before the grant funds can be obligated.
Please note that a steering committee
may only apply as an Independent
Producer. Therefore, the steering
committee must be composed of 100
percent Independent Producers and the
business to be formed must meet the
definition of Independent Producer.
Also, entities that contract out the
production of an Agricultural
Commodity are not considered
Independent Producers. In addition,
note that Farmer or Rancher
Cooperatives that are 100 percent
owned by farmers and ranchers are not
considered under the Independent
Producer category; these applicants
must apply as Farmer or Rancher
Cooperatives. It is the Agency’s position
that if a cooperative is 100 percent
owned and controlled by agricultural
harvesters (e.g. fishermen, loggers), it is
eligible only as an Independent
Producer and not as a Farmer- or
Rancher-Cooperative. If a cooperative is
not 100 percent owned and controlled
by farmers and ranchers or 100 percent
owned and controlled by agricultural
harvesters, it may still be eligible to
apply as a Majority-Controlled
Producer-Based Business Venture,
provided it meets the definition in 7
CFR part 4284, subpart A.

B. Cost Sharing or Matching

Matching Funds are required.
Applicants must verify in their
applications that Matching Funds are
available for the time period of the
grant. Matching Funds must be at least
equal to the amount of grant funds
requested. Unless provided by other
authorizing legislation, other Federal
grant funds cannot be used as Matching
Funds. Matching Funds must be spent
at a rate equal to or greater than the rate
at which grant funds are expended.
Matching Funds must be provided by
either the applicant or by a third party
in the form of cash or in-kind
contributions. Matching Funds must be
spent on eligible expenses and must be
from eligible sources.

C. Other Eligibility Requirements

Product Eligibility: The project
proposed must involve a Value-Added
product as defined in 7 CFR part 4284,
subpart A. The definition of Value-
Added includes four categories. They
are the incremental value that is
realized by the producer from an
Agricultural Commodity or product as
the result of:

(1) A change in its physical state,

(2) Differentiated production or
marketing, as demonstrated in a
Business Plan, or

(3) Product segregation.

The fourth category is the economic
benefit realized from the production of
Farm- or Ranch-based Renewable
Energy.

Purpose Eligibility: The application
must specify whether grant funds are
requested for planning activities or for
working capital. Applicants may not
request funds for both types of activities
in one application. Applications
requesting more than the maximum
grant amount will be considered
ineligible. Please note that working
capital expenses are not considered
eligible for Planning Grants and
planning expenses are not considered
eligible for Working Capital Grants.

It is the Agency’s position that
applicants other than Independent
Producers applying for a Working
Capital Grant must demonstrate that the
venture has not been in operation more
than two years at the time of application
in order to show that they are entering
an Emerging Market.

Grant Period Eligibility: Applications
that have a timeframe of more than 365
days will be considered ineligible.
Applications that request funds for a
time period beginning prior to October
1, 2007 and/or ending after November
30, 2008, will be considered ineligible.

Multiple Grant Eligibility: An
applicant can only submit one
application per funding cycle.

Applicants who have already received
a Planning Grant for the proposed
Project cannot receive another Planning
Grant for the same Project. Applicants
who have already received a Working
Capital Grant for a Project cannot
receive any additional grants for that
Project.

Current Grant Eligibility: If an
applicant currently has a VAPG, that
grant period must be scheduled to
expire by December 31, 2007.

Judgment Eligibility: In accordance
with 7 CFR part 4284.6.
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IV. Application and Submission
Information

A. Address To Request Application
Package

The application package for applying
on paper for this funding opportunity
can be obtained at http://
www.rurdev.usda.gov/rbs/coops/
vadg.htm. Alternatively, applicants may
contact their USDA Rural Development
State Office. The State Office can be
reached by calling (202) 720-4323 and
pressing “1”. For electronic
applications, applicants must visit
http://www.grants.gov and follow the
instructions.

B. Content and Form of Submission

Applications must be submitted on
paper or electronically. An Application
Guide may be viewed at http://
www.rurdev.usda.gov/rbs/coops/
vadg.htm. It is recommended that
applicants use the template provided on
the Web site. The template can be filled
out electronically and printed out for
submission with the required forms for
a paper submission or it can be filled
out electronically and submitted as an
attachment through Grants.gov.

If an application is submitted on
paper, one signed original of the
complete application must be
submitted.

If the application is submitted
electronically, the applicant must follow
the instructions given at http://
www.grants.gov. Applicants are advised
to visit the site well in advance of the
application deadline if they plan to
apply electronically to insure that they
have obtained the proper authentication
and have sufficient computer resources
to complete the application.

Applicants must complete and submit
the following elements. Please note that
the requirements in the following
locations within 7 CFR part 4284 have
been combined with other requirements
to simplify the application and reduce
duplication: § 4284.910(b)(5)(i),
§4284.910(b)(5)(ii), and
§4284.910(b)(5)(iv). The Agency will
conduct an initial screening of all
application for eligibility and to
determine whether the application is
complete and sufficiently responsive to
the requirements set forth in this Notice
to allow for an informed review.
Information submitted as part of the
application will be protected to the
extent permitted by law.

1. Form SF—424, “Application for
Federal Assistance.” The form must be
completed, signed and submitted as part
of the application package. Please note
that applicants are required to have an
Employer Identification Number (or a

Social Security Number if the applicant
is an individual or steering committee)
and a DUNS number (unless the
applicant is an individual). The DUNS
number is a nine-digit identification
number, which uniquely identifies
business entities. To obtain a DUNS
number, access http://
www.dnb.com/us, or call (866) 705—
5711. Additional information on the
VAPG program can be obtained at
http://www.rurdev.usda.gov/rbs/coops/
vadg.htm or by contacting the
applicant’s Rural Development State
Office. The State Office can be reached
by calling (202) 720-4323 and pressing
“17,

2. Form SF—-424A, “Budget
Information—Non-Construction
Programs.” This form must be
completed and submitted as part of the
application package.

3. Form SF—424B, “Assurances—Non-
Construction Programs.” This form must
be completed, signed, and submitted as
part of the application package.

4. Title Page (limited to one page).
The title page must include the title of
the project and may include other
relevant identifying information.

5. Table of Contents. For ease of
locating information, each application
must contain a detailed Table of
Contents (TOC) immediately following
the title page.

6. Executive Summary (limited to one
page). The Executive Summary should
briefly describe the Project, including
goals, tasks to be completed and other
relevant information that provides a
general overview of the Project. In this
element, the applicant must clearly state
whether the application is for a
Planning Grant or a Working Capital
Grant and the grant amount requested.

7. Eligibility Discussion (limited to
four pages). The Eligibility Discussion is
a detailed discussion describing how
the eligibility requirements are met.

i. Applicant Eligibility. The applicant
must first describe how it meets the
definition of an Independent Producer,
Agriculture Producer Group, Farmer or
Rancher Cooperative, or a Majority-
Controlled Producer-Based Business
Venture as defined in 7 CFR 4284.3. The
applicant must apply as only one type
of applicant.

If the applicant is an Independent
Producer, the application must provide
the following information: (1) A
discussion of how 100 percent of the
owners of the applicant organization
meet the definition of an Independent
Producer; (2) a discussion that
demonstrates these owners currently
own and produce more than 50 percent
of the raw commodity that will be used
for the Value-Added product; and (3) a

discussion that demonstrates the
product will be owned by the
Independent Producers from its raw
commodity state through the production
of the Value-Added product during the
Project.

If the applicant is an Agriculture
Producer Group, the application must
provide the following information: (1)
The mission of the applicant; (2) a
statement identifying the number of the
applicant’s membership and board of
directors that meet the definition of
Independent Producer as well as the
number of non-Independent Producers;
(3) an identification (either by name or
by class) of the Independent Producers
on whose behalf the work will be done;
(4) a discussion demonstrating that
these Independent Producers currently
own and produce more than 50 percent
of the raw commodity that will be used
for the Value-Added product; and (5) a
discussion demonstrating that the
Value-Added product will be owned by
the Independent Producers from its raw
commodity state through the production
of the Value-Added product during the
Project. Note that applicants tentatively
selected for a grant award must verify
that the work will be done on behalf of
the Independent Producers identified in
the application.

If the applicant is a Farmer or Rancher
Cooperative, the application must
provide the following information: (1)
The applicant must reference the
business’ good standing as a cooperative
in its state of incorporation; (2) the
applicant must also explain how the
cooperative is 100 percent owned and
controlled by farmers and ranchers; (3)
if the applicant is applying on behalf of
only a portion of its membership, that
portion must be identified, and the
applicant must explain how all
members in this portion of its
membership meet the definition of an
Independent Producer; (4) a discussion
demonstrating that these Independent
Producers currently own and produce
more than 50 percent of the raw
commodity that will be used for the
Value-Added product; and (5) a
discussion demonstrating that the
Value-Added product will be owned by
the Independent Producers from its raw
commodity state through the production
of the Value-Added product during the
Project.

If the applicant is a Majority-
Controlled Producer-Based Business
Venture, the application must provide
the following information: (1) The
number of owners who are Independent
Producers and the number of owners
who are not Independent Producers; (2)
the financial interest of Independent
Producers and non-Independent
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Producers in the applicant organization;
(3) the voting interest of Independent
Producers and non-Independent
Producers on the governing board; (4) a
discussion demonstrating that these
Independent Producers currently own
and produce more than 50 percent of
the raw commodity that will be used for
the Value-Added product; and (5) a
discussion demonstrating that the
Value-Added product will be owned by
the Independent Producers from its raw
commodity state through the production
of the Value-Added product during the
Project.

ii. Product Eligibility. The applicant
must next describe how the Value-
Added product to be produced meets at
least one of the categories in the
definition of Value-Added as defined in
7 CFR part 4284, subpart A. Regardless
of which category is met, the applicant
must describe the raw commodity that
will be used, the process used to add
value, and the Value-Added product
that will be marketed.

If the product meets the first category
(incremental value realized as a result of
a change in the physical state of the
commodity), the application must
explain how the change in physical
state or form of the product enhances its
value. A change in physical state is only
achieved if the product cannot be
returned to its original state. Examples
of this type of product include: fish
fillets, diced tomatoes, ethanol, bio-
diesel, and wool rugs. The following
examples are not eligible under this
category: dehydrated corn, raw fiber,
and cut flowers.

If the product meets the second
category (incremental value realized as
a result of differentiated production or
marketing), the application must
explain how the production or
marketing of the commodity enhances
the Value-Added product’s value. The
enhancement of value must be
quantified by using a comparison with
products produced or marketed in the
standard manner, using information
from the Feasibility Study and Business
Plan developed for the Venture.
Examples of this type of product
include: organic carrots, identity-
preserved apples, and branded milk.
The following example is not eligible
under this category: marketing a non-
standard variety of produce. Also, a
Business Plan that has been developed
for the applicant for the Venture must
be referenced by indicating who
developed the Business Plan and when
it was completed.

If the product meets the third category
(incremental value realized as a result of
product segregation), the application
must explain how the physical

segregation of a commodity enhances its
value. The enhancement of value should
be quantified to the extent possible by
using a comparison with products
marketed without segregation.
Applicants must demonstrate that a
physical barrier (i.e. distance or a
structure) separates the commodity from
other varieties of the same commodity
during production, that the commodity
will continue to be separated during
processing, and that the Value-Added
product produced will be separated
from similar products during marketing.
An example of this type of product is
non-genetically-modified corn that is
produced on the same Farm as
genetically-modified corn where an
increase in incremental value is realized
for either one or both of the types of
corn that is attributed to physical
segregation. The following examples are
not eligible under this category:
livestock sorted by grade, produce
sorted by size or grade.

If the product meets the fourth
category (economic benefit realized by
Farm-or Ranch-based production of
Renewable Energy), the application
must explain how the Renewable
Energy will be generated on a Farm or
a Ranch owned or leased by the owners
of the Venture. Please note that the
owners/leasers of the Farm or Ranch
must currently produce an Agricultural
Commodity on the Farm or Ranch and
the Farm or Ranch must meet the
definition of a Farm or a Ranch as
defined in the “Definitions” section of
this notice. Examples of this type of
product are wind energy, solar energy,
and anaerobic digesters. The following
examples are not eligible under this
category: any type of fuel, such as
ethanol, bio-diesel, and switchgrass
pellets, that is not generated on a Farm
or Ranch owned or leased by the owners
of the Venture.

iii. Purpose Eligibility. The applicant
must describe how the Project purpose
is eligible for funding. The project
purpose is comprised of two
components. First, the applicant must
describe how the proposed Project
consists of eligible planning activities or
eligible working capital activities.

Second, the applicant must
demonstrate that the activities are
directly related to the processing and/or
marketing of a Value-Added product. If
the applicant is applying for a Working
Capital Grant, it must reference a third-
party, independent Feasibility Study
and a Business Plan that have been
completed specifically for the proposed
Venture. The reference must include the
name of the party who conducted the
Feasibility Study and developed the
Business Plan as well as the dates the

Feasibility Study and Business Plan
were completed.

If the applicant is applying for a
Working Capital Grant, and it is an
Agriculture Producer Group, a Farmer
or Rancher Cooperative, or a Majority-
Controlled Producer-Based Business
Venture, it must also demonstrate that
its proposed Venture has been in
operation for less than two years at the
time of application, in order to show
that the applicant is entering an
Emerging Market.

8. Proposal Narrative (limited to 35
pages).

1. Goals of the Project. The application
must include a clear statement of the
ultimate goals of the Project. There must
be an explanation of how a market will
be expanded and the degree to which
incremental revenue will accrue to the
benefit of the Agricultural Producer(s).

ii. Performance Evaluation Criteria.
Applicants applying for Planning Grants
must suggest at least one criterion by
which their performance under a grant
could be evaluated. Applicants applying
for Working Capital Grants must
identify the projected increase in
customer base, revenue accruing to
Independent Producers, and number of
jobs attributed to the Project. Working
capital projects with significant energy
components must also identify the
projected increase in capacity (e.g.
gallons of ethanol produced annually,
megawatt hours produced annually)
attributed to the Project. Please note that
these criteria are different from the
Proposal Evaluation Criteria and are a
separate requirement.

iii. Proposal Evaluation Criteria. Each
of the proposal evaluation criteria
referenced in this funding
announcement must be addressed,
specifically and individually, in
narrative form. Applications that do not
address the appropriate criteria
(Planning Grant applications must
address Planning Grant evaluation
criteria and Working Capital Grant
applications must address Working
Capital Grant evaluation criteria) will be
considered ineligible.

9. Certification of Matching Funds.
Applicants must certify that Matching
Funds will be available at the same time
grant funds are anticipated to be spent
and that Matching Funds will be spent
in advance of grant funding, such that
for every dollar of grant funds advanced,
not less than an equal amount of
Matching Funds will have been
expended prior to submitting the
request for reimbursement. Please note
that this certification is a separate
requirement from the verification of
matching funds requirement. Applicants
must include a statement for this section
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that reads as follows: “[INSERT NAME
OF APPLICANT] certifies that matching
funds will be available at the same time
grant funds are anticipated to be spent
and that matching funds will be spent
in advance of grant funding, such that
for every dollar of grant funds advanced,
not less than an equal amount of
matching funds will have been
expended prior to submitting the
request for reimbursement.” A separate
signature is not required.

10. Verification of Matching Funds.
Applicants must provide documentation
of all proposed Matching Funds, both
cash and in-kind. The documentation
must be included in the Appendix.

If Matching Funds are to be provided
by the applicant in cash, a copy of a
bank statement with an ending date
within one month of the application
submission is required. The bank
statement must show an ending balance
equal to or greater than the amount of
cash Matching Funds proposed. If the
Matching Funds will be provided
through a loan or line of credit, the
applicant must include a signed letter
from the lending institution verifying
the amount available, the time period of
availability of the funds, and the
purposes for which funds may be used.

If the Matching Funds are to be
provided by the applicant through an
in-kind contribution, the application
must include a signed letter from the
applicant verifying the goods or services
to be donated, when the goods and
services will be donated, and the value
of the goods or services. Please note that
if the applicant organization is
purchasing goods or services for the
grant (e.g. salaries, inventory), the
contribution is considered a cash
contribution and must be verified as
described in the preceding paragraph.
Also, if an owner or employee of the
applicant organization is donating goods
or services, the contribution is
considered a third-party in-kind
contribution and must be verified as
described below. Verification for in-
kind contributions donated outside the
proposed time period of the grant will
not be accepted. Verification for in-kind
contributions that are over-valued will
not be accepted. The valuation process
for the in-kind funds does not need to
be included in the application,
especially if it is lengthy, but the
applicant must be able to demonstrate
how the valuation was achieved at the
time of notification of tentative selection
for the grant award. If the applicant
cannot satisfactorily demonstrate how
the valuation was determined, the grant
award may be withdrawn or the amount
of the grant may be reduced.

If the Matching Funds are to be
provided by a third party in cash, the
application must include a signed letter
from that third party verifying how
much cash will be donated and when it
will be donated. Verification for funds
donated outside the proposed time
period of the grant will not be accepted.

If the Matching Funds are to be
provided by a third party in-kind
donation, the application must include
a signed letter from the third party
verifying the goods or services to be
donated, when the goods and services
will be donated, and the value of the
goods or services. Verification for in-
kind contributions donated outside the
proposed time period of the grant will
not be accepted. Verification for in-kind
contributions that are over-valued will
not be accepted. The valuation process
for the in-kind funds does not need to
be included in the application,
especially if it is lengthy, but the
applicant must be able to demonstrate
how the valuation was achieved at the
time of notification of tentative selection
for the grant award. If the applicant
cannot satisfactorily demonstrate how
the valuation was determined, the grant
award may be withdrawn or the amount
of the grant may be reduced.

If Matching Funds are in cash, they
must be spent on goods and services
that are eligible expenditures for this
grant program. If Matching Funds are in-
kind contributions, the donated goods
or services must be considered eligible
expenditures for this grant program. The
Matching Funds must be spent or
donated during the grant period and the
funds must be expended at a rate equal
to or greater than the rate grant funds
are expended. Some examples of
acceptable uses for matching funds are:
skilled labor performing work required
for the proposed Project, office supplies,
and purchasing inventory. Some
examples of unacceptable uses of
matching funds are: Land, fixed
equipment, buildings, and vehicles.

Expected program income may not be
used to fulfill the Matching Funds
requirement at the time of application.
If program income is earned during the
time period of the grant, it is subject to
the requirements of 7 CFR part 3015,
subpart F and 7 CFR 3019.24 and any
provisions in the Grant Agreement.

C. Submission Dates and Times

Application Deadline Date: May 16,
2007.

Explanation of Deadlines: Paper
applications must be postmarked by the
deadline date (see Section IV.F. for the
address). Final electronic applications
must be received by Grants.gov by the
deadline date. If an application does not

meet the deadline above, it will not be
considered for funding. Applicants will
be notified that their applications did
not meet the submission deadline.
Applicants will also be notified by mail
or by e-mail if their applications are
received on time.

D. Intergovernmental Review of
Applications

Executive Order (EO) 12372,
Intergovernmental Review of Federal
Programs, applies to this program. This
EO requires that Federal agencies
provide opportunities for consultation
on proposed assistance with State and
local governments. Many states have
established a Single Point of Contact
(SPOC) to facilitate this consultation. A
list of states that maintain an SPOC may
be obtained at http://
www.whitehouse.gov/omb/grants/
spoc.html. If an applicant’s state has an
SPOC, the applicant may submit the
application directly for review. Any
comments obtained through the SPOC
must be provided to Rural Development
for consideration as part of the
application. If the applicant’s state has
not established an SPOC, or the
applicant does not want to submit the
application, Rural Development will
submit the application to the SPOC or
other appropriate agency or agencies.

Applicants are also encouraged to
contact their Rural Development State
Office for assistance and questions on
this process. The Rural Development
State Office can be reached by calling
(202) 720-4323 and selecting option “1”
or by viewing the following Web site:
http://www.rurdev.usda.gov/.

E. Funding Restrictions

Funding restrictions apply to both
grant funds and matching funds. Funds
may only be used for planning activities
or working capital for Projects focusing
on processing and marketing a value-
added product.

1. Examples of acceptable planning
activities include:

i. Obtaining legal advice and
assistance related to the proposed
Venture;

ii. Conducting a Feasibility Study of
a proposed Value-Added Venture to
help determine the potential marketing
success of the Venture;

iii. Developing a Business Plan that
provides comprehensive details on the
management, planning, and other
operational aspects of a proposed
Venture; and

iv. Developing a marketing plan for
the proposed Value-Added product,
including the identification of a market
window, the identification of potential
buyers, a description of the distribution
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system, and possible promotional
campaigns.

2. Examples of acceptable working
capital uses include:

i. Designing or purchasing an
accounting system for the proposed
Venture;

ii. Paying for salaries, utilities, and
rental of office space;

iii. Purchasing inventory, office
equipment (e.g. computers, printers,
copiers, scanners), and office supplies
(e.g. paper, pens, file folders); and

iv. Conducting a marketing campaign
for the proposed Value-Added product.

3. No funds made available under this
solicitation shall be used to:

i. Plan, repair, rehabilitate, acquire, or
construct a building or facility,
including a processing facility;

ii. Purchase, rent, or install fixed
equipment, including processing
equipment;

iii. Purchase vehicles, including
boats;

iv. Pay for the preparation of the grant
application;

v. Pay expenses not directly related to
the funded Venture;

vi. Fund political or lobbying
activities;

vii. Fund any activities prohibited by
7 CFR parts 3015 and 3019;

viii. Fund architectural or engineering
design work for a specific physical
facility;

ix. Fund any expenses related to the
production of any commodity or
product to which value will be added,
including seed, rootstock, labor for
harvesting the crop, and delivery of the
commodity to a processing facility. The
Agency considers these expenses to be
ineligible because the intent of the
program is to assist producers with
marketing value-added products rather
than producing Agricultural
Commodities;

x. Fund research and development;

xi. Purchase land;

xii. Duplicate current services or
replace or substitute support previously
provided;

xiii. Pay costs of the Project incurred
prior to the date of grant approval;

xiv. Pay for assistance to any private
business enterprise which does not have
at least 51 percent ownership by those
who are either citizens of the United
States or reside in the United States
after being legally admitted for
permanent residence; or

xv. Pay any judgment or debt owed to
the United States; or

xvi. Conduct activities on behalf of
anyone other than a specific
Independent Producer or group of
Independent Producers. The Agency
considers conducting industry-level

Feasibility Studies and Business Plans
that are also known as feasibility study
templates or guides or business plan
templates or guides to be ineligible
because the assistance is not provided to
a specific group of Independent
Producers.

xvii. Pay for any goods or services
provided by a person or entity who has
a Conflict of Interest. Also, note that in-
kind Matching Funds may not be
provided by a person or entity that has
a Conflict of Interest.

F. Other Submission Requirements

Paper applications must be submitted
to USDA Rural Development
Cooperative Programs, Attn: VAPG
Program, Mail STOP 3250, Room 4016-
South, 1400 Independence Ave., SW.,
Washington, DC 20250-3250. The
phone number that should be used for
courier delivery is (202) 720-7558.
Applications can also be submitted
electronically at http://www.grants.gov.
Applications submitted by electronic
mail, facsimile, or by hand-delivery will
not be accepted. Each application
submission must contain all required
documents in one envelope, if by mail
or courier delivery service.

V. Application Review Information
A. Criteria

All eligible and complete applications
will be evaluated based on the following
criteria. Applications for Planning
Grants have different criteria to address
than applications for Working Capital
Grants.

1. Criteria for applications for
Planning Grants are:

i. Nature of the proposed venture (0-
10 points). Projects will be evaluated for
technological feasibility, operational
efficiency, profitability, sustainability
and the likely improvement to the local
rural economy. Evaluators may rely on
their own knowledge and examples of
similar ventures described in the
proposal to form conclusions regarding
this criterion. Points will be awarded
based on the greatest expansion of
markets and increased returns to
producers based on the following
structure.

¢ 0 points will be awarded if the
applicant does not substantively address
the criterion.

e 1-3 points will be awarded if the
applicant only partially addresses the
criterion or demonstrates weakness in
all areas of the criterion.

¢ 4-6 points will be awarded if the
applicant demonstrates that the Project
meets part, but not all, of the criterion.

e 7-9 points will be awarded if the
applicant demonstrates that the Project
is strong in all areas of the criterion.

¢ 10 points will only be awarded if
the applicant demonstrates that the
Project is strong in all areas of the
criterion and the Project is expected to
significantly expand the market for the
Value-Added product to be produced
and/or the Project will significantly
increase returns to the Independent
Producer owners of the Venture.

ii. Qualifications of those doing work
(0-5 points). Proposals will be reviewed
for whether the personnel who are
responsible for doing proposed tasks,
including those hired to do the studies,
have the necessary qualifications. If a
consultant or others are to be hired,
more points may be awarded if the
proposal includes evidence of their
availability and commitment as well. If
staff or consultants have not been
selected at the time of application, the
application should include specific
descriptions of the qualifications
required for the positions to be filled.
The qualifications of the personnel and
consultants should be discussed directly
within the response to this criterion. If
resumes are included, those pages will
be counted toward the page limit for the
narrative. Points will be awarded as
follows:

¢ 0 points will be awarded if the
applicant does not substantively address
the criterion.

¢ 1 point will be awarded if the
applicant only partially addresses the
criterion or demonstrates weakness in
the qualifications of the personnel.

e 2-3 points will be awarded if the
applicant demonstrates that the
qualifications of the personnel are
adequate for the Project.

¢ 4 points will be awarded if the
applicant demonstrates that the
qualifications of the personnel are above
average for the Project.

¢ 5 points will only be awarded if the
applicant demonstrates that the
qualifications of the personnel are
outstanding and could not be improved.

iii. Commitments and support (0-10
points). Producer commitments will be
evaluated on the basis of the number of
Independent Producers currently
involved as well as how many may
potentially be involved, and the nature,
level and quality of their contributions.
End user commitments will be
evaluated on the basis of potential
markets and the potential amount of
output to be purchased. Proposals will
be reviewed for evidence that the
project enjoys third party support and
endorsement, with emphasis placed on
financial and in kind support as well as
technical assistance. Support should be
discussed directly within the response
to this criterion. If support letters are
included, those pages will be counted
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toward the page limit for the narrative.
Points will be awarded based on the
greatest level of documented and
referenced commitment. Points will be
awarded as follows:

¢ 0 points will be awarded if the
applicant does not substantively address
the criterion.

e 1-3 points will be awarded if the
applicant only partially addresses the
criterion or demonstrates weakness in
all areas of the criterion.

e 4-6 points will be awarded if the
applicant demonstrates that the Project
has strong financial commitment from
all of the Independent Producer owners
of the Venture, but lacks third-party
support and end user commitment.

e 7-9 points will be awarded if the
applicant demonstrates that the Project
has strong financial commitment from
all of the Independent Producer owners
of the Venture AND there is third party
financial and/or in-kind support, but
lacks end user commitment.

¢ 10 points will only be awarded if
the applicant demonstrates that the
Project has strong financial commitment
from all of the Independent Producer
owners of the Venture AND there is
third party financial and/or in-kind
support AND there is evidence of end
user commitment.

iv. Project leadership (0-5 points).
The leadership abilities of individuals
who are proposing the Venture will be
evaluated as to whether they are
sufficient to support a conclusion of
likely project success. Credit may be
given for leadership evidenced in
community or volunteer efforts. The
leadership abilities should be discussed
directly within the response to this
criterion. If resumes are attached at the
end of the application, those pages will
be counted toward the page limit for the
narrative. Points will be awarded as
follows:

e 0 points will be awarded if the
applicant does not substantively address
the criterion.

¢ 1 point will be awarded if the
applicant only partially addresses the
criterion or demonstrates weakness in
the leadership abilities.

e 2-3 points will be awarded if the
applicant demonstrates that the
leadership abilities are adequate for the
Project.

¢ 4 points will be awarded if the
applicant demonstrates that the
leadership abilities are above average for
the Project.

¢ 5 points will only be awarded if the
applicant demonstrates that the
leadership abilities are outstanding and
could not be improved.

v. Work plan/budget (0-10 points).
Applicants must submit a work plan

and budget. The work plan will be
reviewed to determine whether it
provides specific and detailed
descriptions of tasks that will
accomplish the project’s goals. The
budget will be reviewed for a detailed
breakdown of estimated costs associated
with the planning activities. The budget
must present a detailed breakdown of
all estimated costs associated with the
planning activities and allocate these
costs among the listed tasks. Points may
not be awarded unless sufficient detail
is provided to determine whether or not
funds are being used for qualified
purposes. Matching funds as well as
grant funds must be accounted for in the
budget to receive points. Points will be
awarded as follows:

¢ 0 points will be awarded if the
applicant does not substantively address
the criterion.

¢ 1-3 points will be awarded if the
budget and work plan only associate
grant and matching funds dollar
amounts with Project tasks, but do not
identify specific time frames and
personnel by task.

e 4-6 points will be awarded if the
budget and work plan associate grant
and matching funds dollar amounts
with Project tasks and identify specific
time frames for Project tasks, but do not
identify personnel for Project tasks.

e 7-9 points will be awarded if the
budget and work plan associate grant
and matching dollar amounts, specific
time frames, and personnel with Project
tasks.

¢ 10 points will only be awarded if
the budget and work plan associate
dollar amounts, specific time frames,
and personnel with Project tasks and
these dollar amounts, time frames, and
personnel are realistic for the Project.

vi. Amount requested (0 or 2 points).
Two points will be awarded for grant
requests of $50,000 or less. To
determine the number of points to
award, the Agency will use the amount
indicated in the work plan and budget.

vii. Project cost per owner-producer
(0-3 points). The applicant must state
the number of Independent Producers
that are owners of the Venture. Points
will be calculated by dividing the
amount of Federal funds requested by
the total number of Independent
Producers that are owners of the
Venture. The allocation of points for
this criterion shall be as follows:

e 0 points will be awarded to
applications without enough
information to determine the number of
owner-producers.

¢ 1 point will be awarded to
applications with a project cost per
owner-producer of $70,001-$100,000.

e 2 points will be awarded to
applications with a project cost per
owner-producer of $35,001-$70,000.

¢ 3 points will be awarded to
applications with a project cost per
owner-producer of $1-$35,000.

An owner cannot be considered an
Independent Producer unless he/she is
a producer of the Agricultural
Commodity to which value will be
added as part of this Project. For
Agriculture Producer Groups, the
number used must be the number of
Independent Producers represented who
produce the commodity to which value
will be added. In cases where family
members (including husband and wife)
are owners and producers in a Venture,
each family member shall count as one
owner-producer.

Applicants must be prepared to prove
that the numbers and individuals
identified meet the requirements
specified upon notification of a grant
award. Failure to do so shall result in
withdrawal of the grant award.

viii. Business management
capabilities (0-10 points). Applicants
must discuss their financial
management system, procurement
procedures, personnel policies, property
management system, and travel
procedures. Up to two points can be
awarded for each component of this
criterion, based on the appropriateness
of the system, procedures or policies to
the size and structure of the business
applying. Larger, more complex
businesses will be expected to have
more complex systems, procedures, and
policies than smaller, less complex
businesses.

ix. Sustainability and economic
impact (0-15 points). Projects will be
evaluated based on the expected
sustainability of the Venture and the
expected economic impact on the local
economy. Points will be awarded as
follows:

e 0—4 points will be awarded if the
applicant does not substantively address
the criterion.

e 5-9 points will be awarded if the
applicant demonstrates that the Project
has a reasonable chance of success OR
will have a small impact on the local
economy.

e 10-14 points will be awarded if the
applicant demonstrates that the Project
has a reasonable chance of success and
will have a small impact on the local
economy.

e 15 points will only be awarded if
the applicant demonstrates that the
Project is likely to succeed and that it
will have a significant impact on the
local economy.

x. Business size (5 points if the
application meets the criterion or 0
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points if the application does not meet
the criterion). Applicants must state the
amount of gross sales earned for their
most recent complete fiscal year or start-
up operations must state that that they
have not completed a fiscal year. Points
will be awarded as follows:

¢ 0 points will be awarded to
applicants that have $10 million or
more in gross sales OR to applicants that
do not provide enough information to
determine gross sales.

e 5 points will be awarded to
applicants that have less than $10
million in gross sales.

If an applicant is tentatively selected
for funding, the applicant will need to
verify the gross sales amount at the time
of award. Failure to verify the amount
stated in the application will be grounds
for withdrawing the award.

xi. Administrator points (up to 5
points, but not to exceed 10 percent of
the total points awarded for the other 10
criteria). The Administrator of USDA
Rural Development Business and
Cooperative Programs may award
additional points to recognize
innovative technologies, insure
geographic distribution of grants, or
encourage Value-Added Projects in
under-served areas. Applicants may
submit an explanation of how the
technology proposed is innovative and/
or specific information verifying that the
project is in an under-served area.

2. Criteria for Working Capital
applications are:

1. Business viability (0-10 points).
Proposals will be evaluated on the basis
of the technical and economic feasibility
and sustainability of the Venture and
the efficiency of operations. Points will
be awarded as follows:

¢ 0 points will be awarded if the
applicant does not substantively address
the criterion.

¢ 1-3 points will be awarded if the
applicant only partially addresses the
criterion or demonstrates weakness in
all areas of the criterion.

¢ 4-6 points will be awarded if the
applicant demonstrates that the Project
is strong for at least half of the
components of the criterion.

e 7-9 points will be awarded if the
applicant demonstrates that the Project
is strong in at least three components of
the criterion.

¢ 10 points will only be awarded if
the applicant demonstrates that the
Project is strong based on all
components of the criterion.

ii. Customer base/increased returns
(0-10 points). Describe in detail how the
customer base for the product being
produced will expand because of the
Value-Added Venture. Provide
documented estimates of this

expansion. Describe in detail how a
greater portion of the revenue derived
from the venture will be returned to the
producers that are owners of the
Venture. Applicants should also
reference the pro forma financial
statements developed for the Venture.
Applications that demonstrate strong
growth in a market or customer base and
greater Value-Added revenue accruing
to producer-owners will receive more
points than those that demonstrate less
growth in markets and realized Value-
Added returns. Points will be awarded
as follows:

¢ 0 points will be awarded if the
applicant does not substantively address
the criterion.

¢ 1-3 points will be awarded if the
applicant only partially addresses the
criterion or demonstrates weakness in
all areas of the criterion.

e 4-6 points will be awarded if the
applicant demonstrates that the Project
will reasonably expand the customer
base for the Value-Added product OR
increase returns to the Independent
Producer owners of the Venture.

e 7-9 points will be awarded if the
applicant demonstrates that the Project
will reasonably expand the customer
base for the Value-Added product AND
increase returns to the Independent
Producer owners of the Venture.

¢ 10 points will only be awarded if
the applicant demonstrates that the
Project is expected to expand the
customer base for the Value-Added
product AND increase returns to the
Independent Producer owners of the
Venture in an exceptional way.

iii. Commitments and support (0-5
points). Producer commitments will be
evaluated on the basis of the number of
Independent Producers currently
involved as well as how many may
potentially be involved, and the nature,
level and quality of their contributions.
End user commitments will be
evaluated on the basis of identified
markets, letters of intent or contracts
from potential buyers and the amount of
output to be purchased. Applications
will be reviewed for evidence that the
Project enjoys third party support and
endorsement, with emphasis placed on
financial and in kind support as well as
technical assistance. Support should be
discussed directly within the response
to this criterion. If support letters are
included, those pages will be counted
toward the page limit for the narrative.
Points will be awarded based on the
greatest level of documented and
referenced commitment. Points will be
awarded as follows:

¢ 0 points will be awarded if the
applicant does not substantively address
the criterion.

¢ 1 point will be awarded if the
applicant only partially addresses the
criterion or demonstrates weakness in
all areas of the criterion.

e 2-3 points will be awarded if the
applicant demonstrates that the Project
has strong financial commitment from
all of the Independent Producer owners
of the Venture, but lacks third-party
support and end user commitment.

e 4 points will be awarded if the
applicant demonstrates that the Project
has strong financial commitment from
all of the Independent Producer owners
of the Venture and there is third party
financial and/or in-kind support, but
lacks end user commitment.

e 5 points will only be awarded if the
applicant demonstrates that the Project
has strong financial commitment from
all of the Independent Producer owners
of the Venture and there is third party
financial and/or in-kind support AND
there is evidence of end user
commitment.

iv. Management team/work force (0-
5 points). The education and
capabilities of project managers and
those who will operate the Venture
must reflect the skills and experience
necessary to affect Project success. The
availability and quality of the labor
force needed to operate the Venture will
also be evaluated. Applicants must
provide the information necessary to
make these determinations.
Applications that reflect successful
track records managing similar projects
will receive higher points for this
criterion than those that do not reflect
successful track records. Points will be
awarded as follows:

¢ 0 points will be awarded if the
applicant does not substantively address
the criterion.

¢ 1 point will be awarded if the
applicant only partially addresses the
criterion or demonstrates weakness in
the qualifications of the personnel.

e 2-3 points will be awarded if the
applicant demonstrates that the
education and capabilities of the Project
managers and operators of the Venture
and the availability and quality of the
labor force are adequate for the Project.

e 4 points will be awarded if the
applicant demonstrates that the
education and capabilities of the Project
managers and operators of the Venture
and the availability and quality of the
labor force are above average for the
Project.

e 5 points will only be awarded if the
applicant demonstrates that the
education and capabilities of the Project
managers and operators of the Venture
and the availability and quality of the
labor force are outstanding and could
not be improved.
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v. Work plan/budget (0-10 points).
The work plan will be reviewed to
determine whether it provides specific
and detailed descriptions of tasks that
will accomplish the project’s goals and
the budget will be reviewed for a
detailed breakdown of estimated costs
associated with the proposed activities.
The budget must present a detailed
breakdown of all estimated costs
associated with the Project’s operations
and allocate these costs among the listed
tasks. Points may not be awarded unless
sufficient detail is provided to
determine whether or not funds are
being used for qualified purposes.
Matching Funds as well as grant funds
must be accounted for in the budget to
receive points. Points will be awarded
as follows:

¢ 0 points will be awarded if the
applicant does not substantively address
the criterion.

e 1-3 points will be awarded if the
budget and work plan only associate
grant and matching funds dollar
amounts with Project tasks, but do not
identify specific time frames and
personnel by task.

¢ 4-6 points will be awarded if the
budget and work plan associate grant
and matching funds dollar amounts
with Project tasks and identify specific
time frames for Project tasks, but do not
identify personnel for Project tasks.

e 7-9 points will be awarded if the
budget and work plan associate grant
and matching dollar amounts, specific
time frames, and personnel with Project
tasks.

¢ 10 points will only be awarded if
the budget and work plan associate
dollar amounts, specific time frames,
and personnel with Project tasks and
these dollar amounts, time frames, and
personnel are realistic for the Project.

vi. Amount requested (0 or 2 points).
Two points will be awarded for grant
requests of $150,000 or less. To
determine the number of points to
award, the Agency will use the amount
indicated in the work plan and budget.

vii. Project cost per owner-producer
(0-3 points). The applicant must state
the number of Independent Producers
that are owners of the Venture. Points
will be calculated by dividing the
amount of Federal funds requested by
the total number of Independent
Producers that are owners of the
Venture. The allocation of points for
this criterion shall be as follows:

e 0 points will be awarded to
applications without enough
information to determine the number of
owner-producers.

¢ 1 point will be awarded to
applications with a project cost per
owner-producer of $200,001-$300,000.

¢ 2 points will be awarded to
applications with a project cost per
owner-producer of $100,001-$200,000.

¢ 3 points will be awarded to
applications with a project cost per
owner-producer of $1-$100,000.

An owner cannot be considered an
Independent Producer unless he/she is
a producer of the Agricultural
Commodity to which value will be
added as part of this Project. For
Agriculture Producer Groups, the
number used must be the number of
Independent Producers represented who
produce the commodity to which value
will be added. In cases where family
members (including husband and wife)
are owners and producers in a Venture,
each family member shall count as one
owner-producer.

Applicants must be prepared to prove
that the numbers and individuals
identified meet the requirements
specified upon notification of a grant
award. Failure to do so shall result in
withdrawal of the grant award.

viii. Business management
capabilities (0-10 points). Applicants
should discuss their financial
management system, procurement
procedures, personnel policies, property
management system, and travel
procedures. Up to two points can be
awarded for each component of this
criterion, based on the appropriateness
of the system, procedures or policies to
the size and structure of business
applying. Larger, more complex
businesses will be expected to have
more complex systems, procedures, and
policies than smaller, less complex
businesses.

ix. Sustainability and economic
impact (0-15 points). Projects will be
evaluated based on the expected
sustainability of the Venture and the
expected economic impact on the local
economy. Points will be awarded as
follows:

e 0—4 points will be awarded if the
applicant does not substantively address
the criterion.

e 5-9 points will be awarded if the
applicant demonstrates that the Project
has a reasonable chance of success OR
will have a small impact on the local
economy.

e 10-14 points will be awarded if the
applicant demonstrates that the Project
has a reasonable chance of success and
will have a small impact on the local
economy.

e 15 points will only be awarded if
the applicant demonstrates that the
Project is likely to succeed and that it
will have a significant impact on the
local economy.

X. Business size (5 points if the
application meets the criterion or 0

points if the application does meet the
criterion). Applicants must state the
amount of gross sales earned for their
most recent complete fiscal year or start-
up operations must state that that they
have not completed a fiscal year. Points
will be awarded as follows:

¢ 0 points will be awarded to
applicants that have $10 million or
more in gross sales or to applicants that
do not provide enough information to
determine gross sales.

¢ 5 points will be awarded to
applicants that have less than $10
million in gross sales.

If an applicant is tentatively selected
for funding, the applicant will need to
verify the gross sales amount at the time
of award. Failure to verify the amount
stated in the application will be grounds
for withdrawing the award.

xi. Administrator points (up to 5
points, but not to exceed 10 percent of
the total points awarded for the other 10
criteria). The Administrator of USDA
Rural Development Business and
Cooperative Programs may award
additional points to recognize
innovative technologies, insure
geographic distribution of grants, or
encourage value-added projects in
under-served areas. Applicants may
submit an explanation of how the
technology proposed is innovative and/
or specific information verifying that the
project is in an under-served area.

B. Review and Selection Process

The Agency will conduct an initial
screening of all applications for
eligibility and to determine whether the
application is complete and sufficiently
responsive to the requirements set forth
in this Notice to allow for an informed
review.

All eligible and complete proposals
will be evaluated by three reviewers
based on criteria i through v described
in Section V.1 or V.2. One of these
reviewers will be a Rural Development
employee not from the servicing State
Office and the other two reviewers will
be non-Federal persons. All reviewers
must either: (1) Possess at least five
years of working experience in an
agriculture-related field, or (2) have
obtained at least a bachelors degree in
one or more of the following fields:
Agri-business, business, economics,
finance, or marketing and have a
minimum of three years of experience in
an agriculture-related field (e.g. farming,
marketing, consulting, university
professor, research, officer for trade
association, government employee for
an agricultural program). Once the
scores for criteria i through v have been
completed by the three reviewers, they
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will be averaged to obtain the
independent reviewer score.

The application will also receive one
score from the Rural Development
servicing State Office based on criteria
vi through x. This score will be added
to the independent reviewer score.

Finally, the Administrator of USDA
Rural Development Business and
Cooperative Programs will award any
Administrator points based on Proposal
Evaluation Criterion xi. These points
will be added to the cumulative score
for criteria i through x. A final ranking
will be obtained based solely on the
scores received for criteria i through xi.

After the award selections are made,
all applicants will be notified of the
status of their applications by mail.
Grantees must meet all statutory and
regulatory program requirements in
order to receive their award. In the
event that a grantee cannot meet the
requirements, the award will be
withdrawn. Applicants for Working
Capital Grants must submit complete,
independent third-party Feasibility
Studies and Business Plans before the
grant award can be finalized. All
Projects will be evaluated by the
servicing State Office prior to finalizing
the award to ensure that funded Projects
are likely to be feasible in the proposed
project area. Regardless of scoring, a
Project determined to be unlikely to be
feasible by the servicing State Office
with concurrence by the National Office
will not be funded.

C. Anticipated Announcement and
Award Dates

Award Date: The announcement of
award selections is expected to occur on
or about September 1, 2007.

VI. Award Administration Information
A. Award Notices

Successful applicants will receive a
notification of tentative selection for
funding from Rural Development.
Applicants must comply with all
applicable statutes, regulations, and this
notice before the grant award will
receive final approval.

Unsuccessful applicants will receive
notification, including dispute
resolution alternatives, by mail.

B. Administrative and National Policy
Requirements

7 CFR parts 3015, 3019, and 4284.
These regulations may be accessed at
http://www.access.gpo.gov/nara/cfr/cfr-
table-search.htmH#page1.

The following additional
requirements apply to grantees selected
for this program:

Grant Agreement.

Letter of Conditions.

Form RD 1940-1, “Request for
Obligation of Funds.”

Form RD 1942-46, “Letter of Intent to
Meet Conditions.”

Form AD-1047, “Certification
Regarding Debarment, Suspension, and
Other Responsibility Matters-Primary
Covered Transactions.”

Form AD-1048, “‘Certification
Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion-
Lower Tier Covered Transactions.”

Form AD-1049, “Certification
Regarding a Drug-Free Workplace
Requirements (Grants).”

Form RD 400-4, ‘“Assurance
Agreement.”

Additional information on these
requirements can be found at http://
www.rurdev.usda.gov/rbs/coops/
vadg.htm.

Reporting Requirements: Grantees
must provide Rural Development with a
paper or electronic copy that includes
all required signatures of the following
reports. The reports must be submitted
to the Agency contact listed on the
Grant Agreement and Letter of
Conditions. Failure to submit
satisfactory reports on time may result
in suspension or termination of the
grant.

1. Form SF-269 or SF-269A. A
“Financial Status Report,” listing
expenditures according to agreed upon
budget categories, on a semi-annual
basis. Reporting periods end each March
31 and September 30, regardless of
when the grant period begins. Reports
are due 30 days after the reporting
period ends.

2. Semi-annual performance reports
that compare accomplishments to the
objectives stated in the Grant
Agreement. Identify all tasks completed
to date and provide documentation
supporting the reported results. If the
original schedule provided in the work
plan is not being met, the report should
discuss the problems or delays that may
affect completion of the project.
Objectives for the next reporting period
should be listed. Compliance with any
special condition on the use of award
funds should be discussed. Reports are
due as provided in paragraph (1) of this
section. Supporting documentation
must also be submitted for completed
tasks. The supporting documentation for
completed tasks include, but are not
limited to, Feasibility Studies,
marketing plans, Business Plans, articles
of incorporation and bylaws and an
accounting of how working capital
funds were spent.

3. Final Project performance reports
that compare accomplishments to the
objectives stated in the proposal.

Identify all tasks completed and provide
documentation supporting the reported
results. If the original schedule provided
in the work plan was not met, the report
must discuss the problems or delays
that affected completion of the project.
Compliance with any special condition
on the use of award funds should be
discussed. Supporting documentation
for completed tasks must also be
submitted. The supporting
documentation for completed tasks
include, but are not limited to,
Feasibility Studies, marketing plans,
Business Plans, articles of incorporation
and bylaws and an accounting of how
working capital funds were spent.
Planning Grant Projects must also report
the estimated increase in revenue,
increase in customer base, number of
jobs created, and any other relevant
economic indicators generated by
continuing the project into its
operational phase. Working Capital
Grants must report the increase in
revenue, increase in customer base,
number of jobs created, any other
relevant economic indicators generated
by the project during the grant period in
addition to the total funds used for the
Venture during the grant period. These
total funds must include other federal,
state, local, and other funds used for the
venture. Projects with significant energy
components must also report expected
or actual capacity (e.g. gallons of
ethanol produced annually, megawatt
hours produced annually) and any
emissions reductions incurred during
the project. The final performance
report is due within 90 days of the
completion of the project.

VII. Agency Contacts

For general questions about this
announcement and for program
technical assistance, applicants should
contact their USDA Rural Development
State Office at http://
www.rurdev.usda.gov/rbs/coops/
vadg.htm. The State Office can also be
reached by calling (202) 720-4323 and
pressing ““1”. If an applicant is unable
to contact their State Office, a nearby
State Office may be contacted or the
RBS National Office can be reached at
Mail STOP 3250, Room 4016—South,
1400 Independence Avenue, SW.,
Washington, DC 20250-3250,
Telephone: (202) 720-7558, e-mail:
cpgrants@wdc.usda.gov.

The U.S. Department of Agriculture
(USDA) prohibits discrimination in all
its programs and activities on the basis
of race, color, national origin, age,
disability, and where applicable, sex,
marital status, familial status, parental
status, religion, sexual orientation,
genetic information, political beliefs,
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reprisal, or because all or part of an
individual’s income is derived from any
public assistance program. (Not all
prohibited bases apply to all programs.)
Persons with disabilities who require
alternative means for communication of
program information (Braille, large
print, audiotape, etc.) should contact
USDA’s TARGET Center at (202) 720—-
2600 (voice and TDD). To file a
complaint of discrimination, write to
USDA, Director, Office of Civil Rights,
1400 Independence Avenue, SW.,
Washington, DC 20250-9410, or call
(866) 632—9992 (voice) or (202) 401—
0216 (TDD). USDA is an equal
opportunity provider and employer.

Dated: April 10, 2007.
Jackie J. Gleason,

Administrator, Rural Business-Cooperative
Service.

[FR Doc. E7-7110 Filed 4-13-07; 8:45 am]
BILLING CODE 3410-XY-P

DEPARTMENT OF COMMERCE
Bureau of the Census

2010 Census Advisory Committee

AGENCY: Bureau of the Census,
Department of Commerce.
ACTION: Notice of public meeting.

SUMMARY: The Bureau of the Census
(U.S. Census Bureau) is giving notice of
a meeting of the 2010 Census Advisory
Committee. Committee members will
address policy, research, and technical
issues related to the 2010 Decennial
Census Program. Working groups will
be convened to assist in planning efforts
for the 2010 Census and the American
Community Survey. Last-minute
adjustments to the agenda are possible,
which could prevent giving advance
notification of schedule changes.

DATES: May 17-18, 2007. On May 17,
the meeting will begin at 8:30 a.m. and
end at approximately 5:15 p.m. On
Friday, May 18, 2007, the meeting will
begin at 9 a.m. and end at
approximately 12 p.m.

ADDRESSES: The meeting will be held at
the U.S. Census Bureau, 4600 Silver Hill
Road, Suitland, Maryland 20746.

FOR FURTHER INFORMATION CONTACT: Ms.
Jeri Green, Committee Liaison Officer,
U.S. Department of Commerce, U.S.
Census Bureau, Room 8H153,
Washington, DC 20233, telephone (301)
763-2070, TTY (301) 457—-2540.
SUPPLEMENTARY INFORMATION: The 2010
Census Advisory Committee is
composed of a Chair, Vice-Chair, and 20
member organizations—all appointed by
the Secretary of Commerce. The

Committee considers the goals of the
decennial census, including the
American Community Survey and
related programs, and users’ needs for
information provided by the decennial
census from the perspective of outside
data users and other organizations
having a substantial interest and
expertise in the conduct and outcome of
the decennial census. The Committee
has been established in accordance with
the Federal Advisory Committee Act
(Title 5, United States Code, Appendix
2, Section 10(a)(b)).

A brief period will be set aside at the
meeting for public comment. However,
individuals with extensive statements
for the record must submit them in
writing to the Census Bureau Committee
Liaison Officer named above at least
three working days prior to the meeting.
Seating is available to the public on a
first-come, first-served basis.

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to the
Census Bureau Committee Liaison
Officer as soon as known, and
preferably two weeks prior to the
meeting.

Dated: April 11, 2007.

Charles Louis Kincannon,

Director, Bureau of the Census.

[FR Doc. E7-7121 Filed 4-13-07; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Bureau of Economic Analysis

Proposed Data Sharing Activity

AGENCY: Bureau of Economic Analysis,
Department of Commerce.

ACTION: Notice of determination.

SUMMARY: The Bureau of Economic
Analysis (BEA) will provide to the
Bureau of the Census (Census Bureau)
data collected from several surveys that
it conducts on U.S. direct investment
abroad, foreign direct investment in the
United States, and U.S. international
services transactions for statistical
purposes exclusively. In accordance
with the requirement of Section 524(d)
of the Confidential Information
Protection and Statistical Efficiency Act
of 2002 (CIPSEA), we provided the
opportunity for public comment on this
data-sharing action (see the January 23,
2007 edition of the Federal Register (72
FR 2854)).

The data provided to Census Bureau
will be used for two purposes:

(1) Data from BEA surveys of U.S.
direct investment abroad and foreign

direct investment in the United States
will be linked with data from the Survey
of Industrial Research and Development
conducted by the Census Bureau under
a joint partnership agreement with the
National Science Foundation (NSF). The
linked data will be used to produce
aggregate tabulations for the NSF, which
will provide an integrated data set on
R&D performance and funding with
domestic and foreign ownership detail.
BEA will use the linked data to augment
its existing R&D-related data, identify
data quality issues arising from
reporting differences in BEA and Census
Bureau surveys, and improve its survey
sample frames. The Census Bureau will
identify unmatched companies on BEA
files that conduct R&D activities and
add them to the R&D survey to improve
the survey’s sample. The NSF will be
provided non-confidential aggregate
data (public use) and reports that have
cleared BEA and Census Bureau
disclosure review. Disclosure review is
a process conducted to verify that the
data to be released do not reveal any
confidential information.

(2) BEA will also provide data to the
Census Bureau in order to link records
from its surveys of U.S. international
services transactions, U.S. direct
investment abroad, and foreign direct
investment in the United States with
information from the Census Bureau’s
Business Register and with data from
the 2002 Economic Census. This linked
information will be used by the BEA to
evaluate the feasibility of developing
state-level estimates of service exports.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information on
this program should be directed to Ned
G. Howenstine, Chief, Research Branch,
International Investment Division,
Bureau of Economic Analysis (BE-50),
Washington, DC 20230, by phone (202)
606—9845 or by fax (202) 606-5318.

SUPPLEMENTARY INFORMATION:

Background

CIPSEA (Pub. L. 107-347, Title V) and
the International Investment and Trade
in Services Survey Act (Pub. L. 94-472,
22 United States Code (U.S.C.) 3101—
3108) allow BEA and the Census Bureau
to share certain business data for
exclusively statistical purposes. Section
524(d) of the CIPSEA required a Federal
Register notice announcing the intent to
share data (allowing 60 days for public
comment). Section 524(d) also required
us to provide information about the
terms of the agreement for data sharing.

On January 23, 2007 (72 FR 2854),
BEA published in the Federal Register
a notice of this proposed data-sharing
activity and request for comment on the
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subject. BEA did not receive any public
comments.

Shared Data

BEA will provide the Census Bureau
with data from its surveys of U.S. direct
investment abroad, foreign direct
investment in the United States, and
U.S. international services transactions.
It is anticipated that the Census Bureau
will share data collected from the
Survey of Industrial Research and
Development, the 2002 Economic
Census, and its Business Register with
BEA. The Census Bureau will issue a
separate notice addressing this issue.
The shared BEA and Census Bureau
data will be used for statistical purposes
only.

Statistical Purposes for the Shared Data

Data collected in BEA’s surveys of
direct investment are used to develop
estimates of the financing and
operations of U.S. parent companies,
their foreign affiliates, and U.S. affiliates
of foreign companies, and estimates of
transactions and positions between
parents and affiliates. Data collected in
BEA’s surveys of U.S. international
services transactions are used to
develop estimates of services
transactions between U.S. persons (in a
broad legal sense, including companies)
and foreign persons. These estimates are
published in the Survey of Current
Business, BEA’s monthly journal; in
other BEA publications; and on BEA’s
Web site at http://www.bea.gov/. All
data are collected under sections 3101—
3108, of Title 22, U.S.C.

The data sets created by linking these
data with the data from the above-
designated Census Bureau surveys and
Business Register will be used for
several exclusively statistical purposes
by both agencies, such as for evaluating
the feasibility of developing state-level
estimates of U.S. services exports, and
producing aggregate tabulations of data
for the NSF that augment and improve
information on international aspects of
R&D performance, funding, and related
economic activity.

Data Access and Confidentiality

Title 22, U.S.C. 3104 protects the
confidentiality of the data to be
provided by BEA to the Census Bureau.
The data may be seen only by persons
sworn to uphold the confidentiality of
the information. Access to the shared
data will be restricted to specifically
authorized personnel and will be
provided for statistical purposes only.
Any results of this research are subject
to BEA disclosure protection. All
Census Bureau employees with access
to these data will become BEA Special

Sworn Employees—meaning that they,
under penalty of law, must uphold the
data’s confidentiality. Selected NSF
employees will provide BEA with
expertise on various aspects of R&D
performance and funding of companies
that provide data to BEA. These NSF
consultants assisting with the work at
the BEA also will become BEA Special
Sworn Employees. No confidential data
will be provided to the NSF.

Rosemary D. Marcuss,

Acting Director, Bureau of Economic
Analysis.

[FR Doc. E7-7106 Filed 4-13-07; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

Foreigh—-Trade Zones Board
[Order No. 1502]

Grant of Authority, Establishment of a
Foreign—Trade Zone, Counties of
Lehigh and Northampton,
Pennsylvania

Pursuant to its authority under the
Foreign—Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a—81u), the Foreign—
Trade Zones Board adopts the following
Order:

WHEREAS, the Foreign—Trade Zones
Act provides for ”. . . the establishment
... of foreign—trade zones in ports of
entry of the United States, to expedite
and encourage foreign commerce, and
for other purposes,” and authorizes the
Foreign—Trade Zones Board to grant to
qualified corporations the privilege of
establishing foreign—trade zones in or
adjacent to U.S. Customs and Border
Protection ports of entry;

WHEREAS, the Lehigh Valley
Economic Development Corporation
(the Grantee), a Pennsylvania non—profit
agency, has made application to the
Board (FTZ Docket 30-2006, filed 7/18/
06), requesting the establishment of a
foreign—trade zone at sites in Lehigh and
Northampton Counties, Pennsylvania,
adjacent to the Lehigh Valley Customs
and Border Protection port of entry;

WHEREAS, notice inviting public
comment has been given in the Federal
Register (71 FR 42800, 7/28/06), and the
application was amended on September
25, 2006 (71 FR 59072, 10/6/06);

WHEREAS, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied, and
that approval of the application, as
amended, is in the public interest;

NOW, THEREFORE, the Board hereby
grants to the Grantee the privilege of
establishing a foreign—trade zone,

designated on the records of the Board
as Foreign—Trade Zone No. 272, at the
sites described in the application, as
amended, and subject to the Act and the
Board’s regulations, including Section
400.28.

Signed at Washington, DG, this 5th day of
April 2007.

FOREIGN-TRADE ZONES BOARD
Carlos M. Gutierrez,

Secretary of Commerce, Chairman and
Executive Officer.

Attest:
Andrew McGilvray,
Executive Secretary.
[FR Doc. E7—-7198 Filed 4-13-07; 8:45 am]|
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Deemed Export Advisory Committee;
Notice of Partially Closed Meeting

The Deemed Export Advisory
Committee (DEAC) will meet in an open
session on Wednesday, May 2, 2007
from 8 a.m.—12 p.m. at The Georgia
Institute of Technology, Georgia Tech
Research Institute Conference Center,
250 14th St., Atlanta, GA 30318. A map
and directions to the Georgia Tech
Research Institute Conference Center
can be found at the following Web site:
http://www.gtri.gatech.edu/visitorinfo/
gtriconfdriving.html. The open session
will also be webcast live from the
Georgia Tech Research Institute
Conference Center. For more
information, please consult http://
www.export.gatech.edu in the days prior
to the meeting.

The DEAC is a Federal Advisory
Committee established in accordance
with the requirements of the Federal
Advisory Committee Act, as amended, 5
U.S.C. app. 2. It advises the Secretary of
Commerce on deemed export licensing
policy. A tentative agenda of topics for
discussion is listed below. While these
topics will likely be discussed, this list
is not exhaustive and there may be
discussion of other related items during
the public session.

May 2, 2007
Public Session

1. Introductory Remarks.

2. Current Deemed Export Control
Policy Issues.

3. Technology Transfer Issues.

4. U.S. Industry Competitiveness.

5. U.S. Academic and Government
Research Communities.

6. Industry, Academia and other
Stakeholder Comments.
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Limited parking will be available on-
site for members of the public at a cost
of $5 per vehicle. In addition, a limited
number of seats will be available for the
public session. Reservations will not be
accepted. To the extent time permits,
members of the general public may
present oral statements to the DEAC.
The general public may submit written
statements at any time before or after the
meeting. However, to facilitate
distribution to DEAC members, BIS
suggests that general public presentation
materials or comments be forwarded
before the meeting to Ms. Yvette
Springer at Yspringer@bis.doc.gov.

May 2, 2007
Closed Session

The DEAC will also meet in a closed
session on Wednesday, May 2, 2007,
from 4 p.m.—6 p.m. During the closed
session, there will be discussion of
matters determined to be exempt from
the provisions relating to public
meetings found in 5 U.S.C. app. 2
§§10(a)(1) and 10(a)(3). The Assistant
Secretary for Administration formally
determined on April 4, 2007, pursuant
to Section 10(d) of the Federal Advisory
Committee Act, as amended (5 U.S.C.
app. 2 §(10)(d)), that the portion of the
meeting concerning trade secrets and
commercial or financial information
deemed privileged or confidential as
described in 5 U.S.C. 552b(c)(4), the
portion of the meeting concerning
matters the premature disclosure of
which would be likely to significantly
frustrate implementation of an agency
action as described in 5 U.S.C.
552b(c)(9)(B), and the portion of the
meeting dealing with matters that are
(A) specifically authorized under
criteria established by an Executive
Order to be kept secret in the interests
of national defense or foreign policy and
(B) in fact properly classified pursuant
to such Executive Order (5 U.S.C.
52b(c)(1)(A) and (1)), shall be exempt
from the provisions relating to public
meetings found in 5 U.S.C. app. 2
§§10(a)(2) and 10(a)(3). All other
portions of the DEAC meeting will be
open to the public.

For more information, please call
Yvette Springer at (202) 482-2813.
Dated: April 11, 2007.
Yvette Springer,
Committee Liaison Officer.
[FR Doc. 07-1869 Filed 4—13-07; 8:45 am]|
BILLING CODE 3510-JT-M

DEPARTMENT OF COMMERCE

International Trade Administration
(A-549-813)

Continuation of Antidumping Duty
Order on Canned Pineapple Fruit from
Thailand

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of the
determinations by the Department of
Commerce (the Department) and the
International Trade Commission (ITC)
that revocation of the antidumping duty
order on canned pineapple fruit (CPF)
from Thailand would likely lead to
continuation or recurrence of dumping,
and material injury to an industry in the
United States, the Department is
publishing notice of continuation of this
antidumping duty order.

EFFECTIVE DATE: ApI‘il 16, 2007.

FOR FURTHER INFORMATION CONTACT:
Martha Douthit or Maureen Flannery,
AD/CVD Operations, Office 6, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—5050 or (202) 482—
3020, respectively.

SUPPLEMENTARY INFORMATION:
Background

The Department initiated and the ITC
instituted sunset reviews of the
antidumping duty order on CPF from
Thailand, pursuant to section 751(c) of
the Tariff Act of 1930, as amended (the
Act). See Initiation of Five-year
(“Sunset”) Reviews; 71 FR 16551 (April
3, 2006), and Institution of a five-year
review concerning the antidumping duty
order on canned pineapple fruit from
Thailand; 71 FR 16585 (April 3, 2006).

As a result of its review, the
Department found that revocation of the
antidumping duty order would likely
lead to continuation or recurrence of
dumping, and notified the ITC of the
magnitude of the margins likely to
prevail were the order to be revoked.
See Canned Pineapple Fruit from
Thailand; Final Results of the Full
Sunset Review of Antidumping Duty
Order; 72 FR 9921 (March 6, 2007).

On April 4, 2007, the ITC determined,
pursuant to section 751(c) of the Act,
that revocation of the antidumping duty
order on canned pineapple fruit from
Thailand would likely lead to
continuation or recurrence of material
injury to an industry in the United
States within a reasonably foreseeable
time. See Canned Pineapple Fruit from

Thailand; 72 FR 16384 (April 4, 2007),
and USITC Publication 3911 (March
2007), (Inv. No. 731-TA-706) (Second
Review).

Scope of the Order

The product covered by the order is
CPF, defined as pineapple processed
and/or prepared into various product
forms, including rings, pieces, chunks,
tidbits, and crushed pineapple, that is
packed and cooked in metal cans with
either pineapple juice or sugar syrup
added. Imports of canned pineapple
fruit are currently classifiable under
subheadings 2008.20.0010 and
2008.20.0090 of the Harmonized Tariff
Schedule of the United States (HTSUS).
HTSUS 2008.20.0010 covers canned
pineapple fruit packed in a sugar-based
syrup; HTSUS 2008.20.0090 covers
canned pineapple fruit packed without
added sugar (i.e., juice—packed).

The HTSUS subheadings are provided
for convenience and customs purposes.
The written description of the
merchandise covered by this order is
dispositive

Continuation of Order

As aresult of the determinations by
the Department and the ITC that
revocation of the antidumping duty
order would likely lead to continuation
or recurrence of dumping and material
injury to an industry in the United
States, pursuant to section 751(d)(2) of
the Act, the Department hereby orders
the continuation of the antidumping
duty order on canned pineapple fruit
from Thailand. U.S. Customs and
Border Protection will continue to
collect antidumping duty cash deposits
at the rates in effect at the time of entry
for all imports of subject merchandise.

The effective date of continuation of
this order will be the date of publication
in the Federal Register of this Notice of
Continuation. Pursuant to sections
751(c)(2) and 751(c)(6)(A) of the Act, the
Department intends to initiate the next
five-year review of this order not later
than March 2012.

This five-year (sunset) review and this
notice are in accordance with section
751(c) of the Act and published
pursuant to section 777(i)(1) of the Act.

Dated: April 10, 2007.

David M. Spooner,

Assistant Secretary for Import
Administration.

[FR Doc. E7-7175 Filed 4-13-07; 8:45 am]|
BILLING CODE 3510-DS-S
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DEPARTMENT OF COMMERCE
International Trade Administration

Environmental Technologies Trade
Advisory Committee (ETTAC)

AGENCY: International Trade
Administration, U.S. Department of
Commerce.

ACTION: Notice of Open Meeting.

DATE: May 11, 2007.
TIME: 9 a.m. to 3 p.m.

PLACE: Department of Commerce, 14th
and Constitution Avenue, NW.,
Washington DC 20230, Room 4830.

SUMMARY: The Environmental
Technologies Trade Advisory
Committee (ETTAC) will hold a plenary
meeting on May 11, 2007, at the U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230, in Room 4830.
The ETTAC will discuss Committee
priorities and goals for the year and
other international topics related to
trade and the environmental
technologies industry. (e.g. the Asia
Pacific Partnership on Clean
Development and Climate; update on
the latest round of negotiations in the
World Trade Organization’s
environmental goods and services trade
liberalization; intellectual property
rights; etc.). The meeting is open to the
public and time will be permitted for
public comment.

Written comments concerning ETTAC
affairs are welcome anytime before or
after the meeting. Minutes will be
available within 30 days of this meeting.

The ETTAC is mandated by Public
Law 103-392. It was created to advise
the U.S. government on environmental
trade policies and programs, and to help
it to focus its resources on increasing
the exports of the U.S. environmental
industry. ETTAC operates as an
advisory committee to the Secretary of
Commerce and the Trade Promotion
Coordinating Committee (TPCC).
ETTAC was originally chartered in May
of 1994. It was most recently rechartered
until September 3, 2008.

FOR FURTHER INFORMATION CONTACT:
Ellen Bohon, Office of Energy and
Environmental Technologies Industries
(OEEI), International Trade
Administration, U.S. Department of
Commerce at (202) 482—0359. This
meeting is physically accessible to
people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
OEEI at (202) 482—5225.

Dated: April 9, 2007.
Joe O. Neuhoff,

Director, Office of Energy and Environmental
Industries.

[FR Doc. E7-7122 Filed 4-13-07; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[I.D. 040307C]

Taking and Importing of Marine
Mammals

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; affirmative finding
renewal.

SUMMARY: The Assistant Administrator
for Fisheries, NMFS, (Assistant
Administrator) has renewed the
affirmative finding for the Government
of Spain under the Marine Mammal
Protection Act (MMPA). This
affirmative finding will allow yellowfin
tuna harvested in the eastern tropical
Pacific Ocean (ETP) in compliance with
the International Dolphin Conservation
Program (IDCP) by Spanish-flag purse
seine vessels or purse seine vessels
operating under Spanish jurisdiction to
be imported into the United States. The
affirmative finding was based on review
of documentary evidence submitted by
the Government of Spain and obtained
from the Inter-American Tropical Tuna
Commission (IATTC) and the U.S.
Department of State.

DATES: The renewal is effective from
April 1, 2007, through March 31, 2008.

FOR FURTHER INFORMATION CONTACT:
Regional Administrator, Southwest
Region, NMFS, 501 West Ocean
Boulevard, Suite 4200, Long Beach, CA
90802—4213; phone 562—-980-4000; fax
562-980—-4018.

SUPPLEMENTARY INFORMATION: The
MMPA, 16 U.S.C. 1361 et seq., allows
the entry into the United States of
yellowfin tuna harvested by purse seine
vessels in the ETP under certain
conditions. If requested by the
harvesting nation, the Assistant
Administrator will determine whether
to make an affirmative finding based
upon documentary evidence provided
by the government of the harvesting
nation, the IATTC, or the Department of
State.

The affirmative finding process
requires that the harvesting nation is
meeting its obligations under the IDCP

and obligations of membership in the
IATTC. Every 5 years, the government of
the harvesting nation must request an
affirmative finding and submit the
required documentary evidence directly
to the Assistant Administrator. On an
annual basis, NMFS will review the
affirmative finding and determine
whether the harvesting nation continues
to meet the requirements. A nation may
provide information related to
compliance with IDCP and IATTC
measures directly to NMFS on an
annual basis or may authorize the
IATTC to release the information to
NMFS to annually renew an affirmative
finding determination without an
application from the harvesting nation.

An affirmative finding will be
terminated, in consultation with the
Secretary of State, if the Assistant
Administrator determines that the
requirements of 50 CFR 216.24(f) are no
longer being met or that a nation is
consistently failing to take enforcement
actions on violations, thereby
diminishing the effectiveness of the
IDCP.

As a part of the affirmative finding
process set forth in 50 CFR 216.24(f), the
Assistant Administrator considered
documentary evidence submitted by the
Government of Spain or obtained from
the IATTC and the Department of State
and has determined that Spain has met
the MMPA'’s requirements to receive an
annual affirmative finding renewal.

After consultation with the
Department of State, the Assistant
Administrator issued the Government of
Spain’s annual affirmative finding
renewal, allowing the continued
importation into the United States of
yellowfin tuna and products derived
from yellowfin tuna harvested in the
ETP by Spanish-flag purse seine vessels
or purse seine vessels operating under
Spanish jurisdiction. Spain’s affirmative
finding will remain valid through March
31, 2010, subject to subsequent annual
reviews by NMFS.

Dated: April 11, 2007.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service

[FR Doc. E7-7196 Filed 4-13-07; 8:45 am]|

BILLING CODE 3510-22-S
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DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[OMB Control No. 9000-0006]

Federal Acquisition Regulation;
Information Collection; Subcontracting
Plans/Subcontracting Report for
Individual Contracts (Standard Form
294)

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of request for public

comments regarding an extension to an
existing OMB clearance (9000—0006).

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the Federal
Acquisition Regulation (FAR)
Secretariat will be submitting to the
Office of Management and Budget
(OMB) a request to review and approve
an extension of a currently approved
information collection requirement
concerning subcontracting plans/
subcontracting report for individual
contracts (Standard Form 294). The
clearance currently expires on August
31, 2007.

Public comments are particularly
invited on: Whether this collection of
information is necessary for the proper
performance of functions of the FAR,
and whether it will have practical
utility; whether our estimate of the
public burden of this collection of
information is accurate, and based on
valid assumptions and methodology;
ways to enhance the quality, utility, and
clarity of the information to be
collected; and ways in which we can
minimize the burden of the collection of
information on those who are to
respond, through the use of appropriate
technological collection techniques or
other forms of information technology.

DATES: Comments may be submitted on
or before June 15, 2007.

ADDRESSES: Submit comments regarding
this burden estimate or any other aspect
of this collection of information,
including suggestions for reducing this
burden to the Regulatory Secretariat
(VIR), General Services Administration,
Room 4035, 1800 F Street, NW.,
Washington, DC 20405. Please cite OMB
Control No. 9000-0006, Subcontracting
Plans/Subcontracting Report for
Individual Contracts (Standard Form
294), in all correspondence.

FOR FURTHER INFORMATION CONTACT:
Rhonda Cundiff, Contract Policy
Division, GSA (202) 501-0044.

SUPPLEMENTARY INFORMATION:

A. Purpose

In accordance with Federal
Acquisition Regulation 19.702,
contractors receiving a contract for more
than the simplified acquisition
threshold agree to have small business,
small disadvantaged business, and
women-owned small business,
HUBZone small business, veteran-
owned small business and service-
disabled veteran-owned small business
concerns participate in the performance
of the contract as far as practicable.
Contractors receiving a contract or a
modification to a contract expected to
exceed $550,000 ($1,000,000 for
construction) must submit a
subcontracting plan that provides
maximum practicable opportunities for
the above named concerns. Specific
elements required to be included in the
plan are specified in section 8(d) of the
Small Business Act and implemented in
FAR Subpart 19.7.

In conjunction with these plans,
contractors must submit semiannual
reports of their progress on Standard
Form 294, Subcontracting Report for
Individual Contracts.

B. Annual Reporting Burden

Respondents: 4,253.

Responses Per Respondent: 3.44.

Total Responses: 14,622.

Hours Per Response: 50.56

Total Burden Hours: 739,225.

Obtaining Copies of Proposals:
Requesters may obtain a copy of the
information collection documents from
the General Services Administration,
Regulatory Secretariat (VIR), Room
4035, 1800 F Street, NW, Washington,
DC 20405, telephone (202) 501-4755.
Please cite OMB Control No. 9000-0006,
Subcontracting Plans/Subcontracting
Report for Individual Contracts
(Standard Form 294), in all
correspondence.

Dated: April 6, 2007
Al Matera
Acting Director,Contract Policy Division
[FR Doc. 07-1861 Filed 4—13-07; 8:45 am)]
BILLING CODE 6820-EP-S

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
SUMMARY: The IC Clearance Official,
Regulatory Information Management

Services, Office of Management, invites
comments on the proposed information
collection requests as required by the
Paperwork Reduction Act of 1995.
DATES: Interested persons are invited to
submit comments on or before June 15,
2007.
SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The IC Clearance
Official, Regulatory Information
Management Services, Office of
Management, publishes that notice
containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) Title; (3) Summary of
the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.
The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: April 9, 2007.
Angela C. Arrington,

IC Clearance Official, Regulatory Information
Management Services, Office of Management.

Office of Innovation and Improvement

Type of Review: Reinstatement.

Title: Credit Enhancement for Charter
School Facilities Performance Report.

Frequency: Annually.

Affected Public:

Not-for-profit institutions; State,
Local, or Tribal Gov’t, SEAs or LEAs.
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Reporting and Recordkeeping Hour
Burden:

Responses: 23.
Burden Hours: 575.

Abstract: The Department will use the
information through this report to
monitor and evaluate competitive
grants. These grants are made to private,
non-profits; governmental entities; and
consortia of these entities. These
organizations will use the funds to
leverage private capital to help charter
schools construct, acquire, and renovate
charter schools.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the “Browse Pending
Collections” link and by clicking on
link number 3302. When you access the
information collection, click on
“Download Attachments’ to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue, SW.,
Potomac Center, 9th Floor, Washington,
DC 20202-4700. Requests may also be
electronically mailed to
ICDocketMgr@ed.gov or faxed to 202—
245-6623. Please specify the complete
title of the information collection when
making your request.

Comments regarding burden and/or
the collection activity requirements
should be electronically mailed to
ICDocketMgr@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. E7-7105 Filed 4-13-07; 8:45 am]|
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
SUMMARY: The IC Clearance Official,
Regulatory Information Management
Services, Office of Management, invites
comments on the proposed information
collection requests as required by the
Paperwork Reduction Act of 1995.
DATES: Interested persons are invited to
submit comments on or before June 15,
2007.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public

participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The IC Clearance
Official, Regulatory Information
Management Services, Office of
Management, publishes that notice
containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) Title; (3) Summary of
the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: April 11, 2007.
Angela C. Arrington,

IC Clearance Official, Regulatory Information
Management Services, Office of Management.

Office of Postsecondary Education

Type of Review: Reinstatement.

Title: Talent Search and EOC
Programs Annual Performance Report
Form.

Frequency: Annually.

Affected Public: Not-for-profit
institutions.

Reporting and Recordkeeping Hour
Burden:

Responses: 645.
Burden Hours: 3,870.

Abstract: Talent Search and Equal
Opportunity Centers grantees must
submit this report annually. The
Department uses the reports to evaluate
the performance of grantees prior to
awarding continuation funding and to
assess grantees’ prior experience at the
end of the budget period. The
Department will also aggregate the data
across grantees to provide descriptive
information on the programs and to
analyze its outcomes in response to the
Government Performance and Results
Act.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the ‘“Browse Pending
Collections” link and by clicking on
link number 3312. When you access the
information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue, SW.,
Potomac Center, 9th Floor, Washington,
DC 20202-4700. Requests may also be
electronically mailed to
ICDocketMgr@ed.gov or faxed to 202—
245-6623. Please specify the complete
title of the information collection when
making your request.

Comments regarding burden and/or
the collection activity requirements
should be electronically mailed to
ICDocketMgr@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. E7—7125 Filed 4-13-07; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.

SUMMARY: The IC Clearance Official,
Regulatory Information Management
Services, Office of Management invites
comments on the submission for OMB
review as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before May 16,
2007.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Education Desk Officer,
Office of Management and Budget, 725
17th Street, NW., Room 10222,
Washington, DC 20503. Commenters are
encouraged to submit responses
electronically by e-mail to
oira_submission@omb.eop.gov or via fax
to (202) 395—-6974. Commenters should
include the following subject line in
their response “Comment: [insert OMB
number], [insert abbreviated collection
name, e.g., “Upward Bound
Evaluation”]. Persons submitting
comments electronically should not
submit paper copies.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
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Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The IC Clearance
Official, Regulatory Information
Management Services, Office of
Management, publishes that notice
containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) Title; (3) Summary of
the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

Dated: April 10, 2007.
Angela C. Arrington,

IC Clearance Official, Regulatory Information
Management Services, Office of Management.

Office of Special Education and
Rehabilitative Services

Type of Review: Revision.

Title: Annual Performance Reporting
(APR) Forms for NIDRR Grantees
(RERCs, RRTCS, FIPs, ARRTs, DBTACs,
DRRPs).

Frequency: Annually.

Affected Public: Not-for-profit
institutions; Businesses or other for-
profit.

Reporting and Recordkeeping Hour
Burden:

Responses: 271.
Burden Hours: 13,550.

Abstract: NIDRR will use the
information gathered through these
forms to comply with EDGAR, enable
grantees to complete 5,248 reporting
requirements, and provide OMB
information required for assessment of
performance on GPRA indicators and
the PART evaluation. Respondents are
approximately 270 grantees in 10
NIDRR programs.

Requests for copies of the information
collection submission for OMB review
may be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 3277. When
you access the information collection,
click on “Download Attachments” to
view. Written requests for information
should be addressed to U.S. Department

of Education, 400 Maryland Avenue,
SW., Potomac Center, 9th Floor,
Washington, DC 20202—4700. Requests
may also be electronically mailed to
ICDocketMgr@ed.gov or faxed to 202—
245-6623. Please specify the complete
title of the information collection when
making your request.

Comments regarding burden and/or
the collection activity requirements
should be electronically mailed to
ICDocketMgr@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. E7—7127 Filed 4-13-07; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.

SUMMARY: The IC Clearance Official,
Regulatory Information Management
Services, Office of Management, invites
comments on the proposed information
collection requests as required by the
Paperwork Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before June 15,
2007.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The IC Clearance
Official, Regulatory Information
Management Services, Office of
Management, publishes that notice
containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) Title; (3) Summary of
the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: April 10, 2007.
Angela C. Arrington,

IC Clearance Official, Regulatory Information
Management Services, Office of Management.

Office of Vocational and Adult
Education

Type of Review: New.

Title: Native American Vocational and
Technical Education Program
(NAVTEP) Performance Reports.

Frequency: Semi-Annually; Annually.

Affected Public: State, Local, or Tribal
Gov’t, SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 30.
Burden Hours: 1,213.

Abstract: The Native American
Vocational and Technical Education
Program (NAVTEP) is requesting
approval to collect semi-annual and
final performance reports from currently
funded NAVTEP grantees. This
information is necessary to (1) manage
and monitor the current grantees, and
(2) effectively close-out the grants at the
end of their performance periods. The
final performance reports will include
final budgets, performance/statistical
reports, GPRA reports, and final
evaluation reports. The data, collected
from the performance reports will be
used to determine if the grantees
successfully met their project goals and
objectives, so that NAVTEP staff can
close-out the grants in compliance.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the ‘“Browse Pending
Collections” link and by clicking on
link number 3300. When you access the
information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue, SW.,
Potomac Center, 9th Floor, Washington,
DC 20202-4700. Requests may also be
electronically mailed to
ICDocketMgr@ed.gov or faxed to 202—
245-6623. Please specify the complete
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title of the information collection when
making your request.

Comments regarding burden and/or
the collection activity requirements
should be electronically mailed to
ICDocketMgr@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. E7-7128 Filed 4-13-07; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The IC Clearance Official,
Regulatory Information Management
Services, Office of Management invites
comments on the submission for OMB
review as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before May 16,
2007.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Education Desk Officer,
Office of Management and Budget, 725
17th Street, NW., Room 10222,
Washington, DC 20503. Commenters are
encouraged to submit responses
electronically by e-mail to
oira_submission@omb.eop.gov or via fax
to (202) 395-6974. Commenters should
include the following subject line in
their response “Comment: [insert OMB
number], [insert abbreviated collection
name, e.g., “Upward Bound
Evaluation”]. Persons submitting
comments electronically should not
submit paper copies.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The IC Clearance
Official, Regulatory Information
Management Services, Office of
Management, publishes that notice
containing proposed information
collection requests prior to submission

of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) Title; (3) Summary of
the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

Dated: April 10, 2007.
Angela C. Arrington,

IC Clearance Official, Regulatory Information
Management Services, Office of Management.

Federal Student Aid

Type of Review: Extension.

Title: State Proposals for Recognition
of Rigorous Secondary School Programs
of Study.

Frequency: Annually.

Affected Public: State, Local, or Tribal
Gov’t, SEAs or LEAs; Not-for-profit
institutions.

Reporting and Recordkeeping Hour
Burden:

Responses: 38.
Burden Hours: 190.

Abstract: This information is required
of States in order for the Secretary of
Education to carry out the Academic
Competitiveness Grant (ACG) Program
to implement provisions of the Higher
Education Act of 1965 (HEA), as
amended by the Higher Education
Reconciliation Act of 2005 (HERA). The
information will be used to determine
whether the Secretary may recognize as
rigorous, secondary school programs of
study proposed by an individual State
Educational Agency (SEA) or, if legally
authorized by the State to establish a
separate secondary school program of
study, a Local Educational Agency
(LEA). Participation in a rigorous
secondary school program of study may
qualify a postsecondary student to
receive an ACG, if otherwise eligible.

Requests for copies of the information
collection submission for OMB review
may be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 3275. When
you access the information collection,
click on “Download Attachments” to
view. Written requests for information
should be addressed to U.S. Department
of Education, 400 Maryland Avenue,
SW., Potomac Center, 9th Floor,
Washington, DC 20202—-4700. Requests
may also be electronically mailed to
ICDocketMgr@ed.gov or faxed to 202—
245-6623. Please specify the complete
title of the information collection when
making your request.

Comments regarding burden and/or
the collection activity requirements
should be electronically mailed to
ICDocketMgr@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. E7-7129 Filed 4-13-07; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY
[OE Docket No. EA-325]

Application to Export Electric Energy;
Citigroup Energy Canada ULC

AGENCY: Office of Electricity Delivery
and Energy Reliability, DOE

ACTION: Notice of Application.

SUMMARY: Citigroup Energy Canada ULC
(CECU) has applied for authority to
transmit electric energy from the United
States to Canada pursuant to section
202(e) of the Federal Power Act.

DATES: Comments, protests, or requests
to intervene must be submitted on or
before May 16, 2007.

ADDRESSES: Comments, protests, or
requests to intervene should be
addressed as follows: Office of
Electricity Delivery and Energy
Reliability, Mail Code: OE-20, U.S.
Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585-0350 (Fax 202—
586—8008).

FOR FURTHER INFORMATION CONTACT:
Ellen Russell (Program Office) 202-586—
9624 or Michael Skinker (Program
Attorney) 202-586—2793.

SUPPLEMENTARY INFORMATION: Exports of
electricity from the United States to a
foreign country are regulated by the
Department of Energy (DOE) pursuant to
sections 301(b) and 402(f) of the
Department of Energy Organization Act
(42 U.S.C. 7151(b), 7172(f)) and require
authorization under section 202(e) of
the FPA (16 U.S.C.824a(e)).

On March 28, 2007, the Department of
Energy received an application from
CECU for authority to transmit electric
energy from the United States to Canada
as a power marketer. CECU is a
Canadian unlimited liability corporation
with its principal place of business in
Calgary, Alberta. CECU has requested an
electricity export authorization with the
maximum term allowed by DOE. CECU
does not own or control any generation,
transmission, or distribution assets, nor
does it have a franchised service area.
The electric energy which CECU
proposes to export to Canada would be
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surplus energy purchased from entities
within the United States.

CECU will arrange for the delivery of
exports to Canada over the international
transmission facilities owned by Basin
Electric Power Cooperative, Bonneville
Power Administration, Eastern Maine
Electric Cooperative, International
Transmission Co., Joint Owners of the
Highgate Project, Long Sault, Inc.,
Maine Electric Power Company, Maine
Public Service Company, Minnesota
Power, Inc., Minnkota Power
Cooperative, Inc., New York Power
Authority, Niagara Mohawk Power
Corp., Northern States Power Company,
Vermont Electric Power Company, and
Vermont Electric Transmission Co.

The construction, operation,
maintenance, and connection of each of
the international transmission facilities
to be utilized by CECU has previously
been authorized by a Presidential permit
issued pursuant to Executive Order
10485, as amended.

Procedural Matters: Any person
desiring to become a party to these
proceedings or to be heard by filing
comments or protests to this application
should file a petition to intervene,
comment or protest at the address
provided above in accordance with
§§385.211 or 385.214 of the Federal
Energy Regulatory Commission’s Rules
of Practice and Procedures (18 CFR
385.211, 385.214). Fifteen copies of each
petition and protest should be filed with
DOE on or before the dates listed above.

Comments on the CECU application
to export electric energy to Canada
should be clearly marked with Docket
No. EA-325. Additional copies are to be
filed directly with Victoria Sharp,
Director, Citigroup Energy Inc., 2800
Post Oak Blvd., Suite 500, Houston, TX
77056 and Dan Watkiss and Andrea
Kells, Bracewell & Giuliani LLP, 2000 K
Street, NW., Suite 500, Washington, DC
20006.

A final decision will be made on this
application after the environmental
impacts have been evaluated pursuant
to the National Environmental Policy
Act of 1969, and a determination is
made by DOE that the proposed action
will not adversely impact on the
reliability of the U.S. electric power
supply system.

Copies of this application will be
made available, upon request, for public
inspection and copying at the address
provided above and at http://
www.oe.energy.gov/304.htm.

Issued in Washington, DC, on April 10,
2007.

Anthony J. Como,

Director, Permitting and Siting Office of
Electricity Delivery and Energy Reliability.
[FR Doc. E7-7131 Filed 4-13-07; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. IC07-80-000; FERC Form 80]

Commission Information Collection
Activities, Proposed Collection;
Comment Request; Reinstatement

April 9, 2007.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice.

SUMMARY: In compliance with the
requirements of section 3506(c)(2)(a) of
the Paperwork Reduction Act of 1995
(Pub. L. 104-13), the Federal Energy
Regulatory Commission (Commission) is
soliciting public comment on the
specific aspects of the information
collection described below.
DATES: Comments on the collection of
information are due June 16, 2007.
ADDRESSES: Copies of sample filings of
the proposed collection of information
can be obtained from the Commission’s
Web site (http://www.ferc.gov/docs-
filings/elibrary.asp) or from the Federal
Energy Regulatory Commission, Attn:
Michael Miller, Office of the Executive
Director, ED-34, 888 First Street, NE.,
Washington, DC 20426. Comments may
be filed either in paper format or
electronically. Those parties filing
electronically do not need to make a
paper filing. For paper filing, the
original and 14 copies of such
comments should be submitted to the
Secretary of the Commission, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426
and refer to Docket No. IC07-80-000.
Documents filed electronically via the
Internet must be prepared in
WordPerfect, MS Word, Portable
Document Format, or ASCII format. To
file the document, access the
Commission’s Web site at http://
www.ferc.gov and click on ‘“Make an E-
filing”, and then follow the instructions
for each screen. First time users will
have to establish a user name and
password. The Commission will send an
automatic acknowledgement to the
sender’s e-mail address upon receipt of
comments.

All comments may be viewed, printed
or downloaded remotely via the Internet

through FERC’s homepage using the
eLibrary link. For user assistance,
contact FERCOlineSupport@ferc.gov or
toll-free at (866) 208—3676. or for TTY,
contact (202) 502—8659.

FOR FURTHER INFORMATION CONTACT:
Michael Miller may be reached by
telephone at (202) 502-8415, by fax at
(202) 273-0873, and by e-mail at
michael.miller@ferc.gov.

SUPPLEMENTARY INFORMATION: The
information collected under the
requirements of FERC Form 80
“Licensed Hydropower Development
Recreation Report”” (OMB Control No.
1902-0106) is used by the Commission
to implement the statutory provisions of
sections 4(a), 10(a), 301(a), 304 and 309
of the Federal Power Act (FPA), 16
U.S.C. sections 797, 803, 825¢ and 8254.
The authority for the Commission to
collect this information comes from
section 10(a) of the FPA which requires
the Commission to be responsible for
ensuring that hydro projects subject to
its jurisdiction are consistent with the
comprehensive development of the
nation’s waterway for recreation and
other beneficial public uses. In the
interest of fulfilling these objectives, the
Commission expects licensees subject to
its jurisdiction, to recognize the
resources that are affected by their
activities and to play a role in protecting
such resources.

FERC Form 80 is a report on the use
and development of recreational
facilities at hydropower projects
licensed by the Commission.
Applications for amendments to
licenses and/or changes in land rights
frequently involve changes in resources
available for recreation. Commission
staff utilizes FERC Form 80 data when
analyzing the adequacy of existing
public recreational facilities and in the
amendment review process to help
determine the impact of such changes.
In addition, the Commission’s regional
office staff uses the FERC Form 80 data
when conducting inspections of
licensed projects. The Commission’s
inspectors use the data in evaluating
compliance with various license
conditions and in identifying
recreational facilities at hydropower
projects.

The data required to be filed is
specified by 18 Code of Federal
Regulations (CFR) under 18 CFR 8.11
and 141.14.

The FERC Form 80 has been revised
to facilitate greater ease to respondents
in providing the information. First,
FERC Form 80 has been updated to
eliminate data concerning the nearest
city and population, since Commission
staff can access the information from
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other sources. Second, Commission staff
has clarified the definitions so
respondents have a better understanding
of the information to be provided.

Third, resource data has been updated

to include FERC approved recreational
sites. Finally a new field has been added
so that respondents can identify the
method used for collecting the data.
Action: The Commission is requesting
reinstatement and a three-year approval

of the information collection with the
changes noted above.

Burden Statement: Public reporting
burden for this collection is estimated
as:

Number of respondents annually Numbe:e‘gpgeﬁgg:tses per Average rtél;;’doennsgours per Total annual burden hours
(1) @) (©) (1)x(2)x(3)
400 1 3 1,200

Estimated cost burden to respondents
is $70,464. (1,200 hours/2,080 hours per
year times $122,137 per year average per
employee = $70,464). The cost per
respondent is $176 (rounded off).

The reporting burden includes the
total time, effort, or financial resources
expended to generate, maintain, retain,
disclose, or provide the information
including: (1) Reviewing instructions;
(2) developing, acquiring, installing, and
utilizing technology and systems for the
purposes of collecting, validating,
verifying, processing, maintaining,
disclosing and providing information;
(3) adjusting the existing ways to
comply with any previously applicable
instructions and requirements; (4)
training personnel to respond to a
collection of information; (5) searching
data sources; (6) completing and
reviewing the collection of information;
and (7) transmitting, or otherwise
disclosing the information.

The estimate of cost for respondents
is based upon salaries for professional
and clerical support, as well as direct
and indirect overhead costs. Direct costs
include all costs directly attributable to
providing this information, such as
administrative costs and the cost for
information technology. Indirect or
overhead costs are costs incurred by an
organization in support of its mission.
These costs apply to activities, which
benefit the whole organization rather
than any one particular function or
activity.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Commission,
including whether the information will
have practical utility; (2) the accuracy of
the agency’s estimate of the burden of
the proposed collection of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,

electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Kimberly D. Bose,

Secretary.

[FR Doc. E7—7147 Filed 4-13-07; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP02—-25-001]

Copiah Storage, LLC; Notice of
Application

April 9, 2007.

Take notice that on March 29, 2007,
as supplemented on April 5, 2007,
Copiah Storage, LLC (Copiah), 5400
Westheimer Court, Houston, Texas
77056-5310, filed an application in
Docket No. CP02-25—-001, pursuant to
section 7(c) of the Natural Gas Act and
the Commission’s regulations, an
amendment to the certificate of public
convenience and necessity issued to
Copiah on June 13, 2002 in Docket No.
CP02-25-000. Copiah requests
authorization to develop two new salt
dome storage caverns totaling
approximately 15.5 Bcf working gas
capacity; construct a new 32,000 hp
compressor station; construct freshwater
supply wells and brine water disposal
wells; construct approximately 15 miles
of 24-inch diameter header which will
connect the Copiah facilities to Texas
Eastern Transmission, LP’s pipeline
system and to the proposed Southeast
Supply Header pipeline; implement the
proposed tariff; and continue the
previous certificate authorization to
charge market-based rates for storage
and hub services. The expanded
facilities will create a maximum total
new storage capacity of 15.5 Bcf with a
maximum additional daily withdrawal
rate of 1.3 MMcf/d; all as more fully set
forth in the application which is on file
with the Commission and open to
public inspection. Copiah requested that

the Commission issue an order granting
an amendment to its certificate of public
convenience and necessity by December
31, 2008 with authorization to construct
through 2014.

These filings are available for review
at the Commission’s Washington, DC
offices or may be viewed on the
Commission’s Web site at http://
www.ferc.gov/ using the “‘e-Library”’
link. Enter the docket number,
excluding the last three digits, in the
docket number field to access the
document. For assistance, please contact
FERC Online Support at
ferconlinesupport@ferc.gov or
telephone: 202-502-6652; Toll-free: 1—
866—208-3676; or for TTY, contact (202)
502-8659.

Any questions regarding this
application should be directed to
Ashley Leder, Director, Certificates and
Reporting, Copiah Storage, LLC, 5400
Westheimer Court, Houston, Texas
77251 at (713) 627-5760 or fax (713)
627-5947.

Pursuant to section 157.9 of the
Commission’s rules, 18 CFR 157.9,
within 90 days of this Notice the
Commission staff will either: complete
its environmental assessment (EA) and
place it into the Commission’s public
record (eLibrary) for this proceeding; or
issue a Notice of Schedule for
Environmental Review. If a Notice of
Schedule for Environmental Review is
issued, it will indicate, among other
milestones, the anticipated date for the
Commission staff’s issuance of the final
environmental impact statement (FELS)
or EA for this proposal. The filing of the
EA in the Commission’s public record
for this proceeding or the issuance of a
Notice of Schedule for Environmental
Review will serve to notify federal and
state agencies of the timing for the
completion of all necessary reviews, and
the subsequent need to complete all
Federal authorizations within 90 days of
the date of issuance of the Commission
staff’s FEIS or EA.

There are two ways to become
involved in the Commission’s review of
this Project. First, any person wishing to
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obtain legal status by becoming a party
to the proceeding for this project should
file with the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, a motion to
intervene in accordance with the
requirements of the Commission’s Rules
of Practice and Procedure (18 CFR
385.214 or 385.211) and the Regulations
under the NGA (18 CFR 157.10) by the
comment date, below. A person
obtaining party status will be placed on
the service list maintained by the
Secretary of the Commission and will
receive copies of all documents filed by
the applicant and by all other parties. A
party must submit 14 copies of filings
made with the Commission and must
mail a copy to the applicant and to
every other party in the proceeding.
Only parties to the proceeding can ask
for court review of Commission orders
in the proceeding.

However, a person does not have to
intervene to have comments considered.
The second way to participate is by
filing with the Secretary of the
Commission, as soon as possible, an
original and two copies of comments in
support of or in opposition to this
project and/or associated pipeline. The
Commission will consider these
comments in determining the
appropriate action to be taken, but the
filing of a comment alone will not serve
to make the filer a party to the
proceeding. The Commission’s rules
require that persons filing comments in
opposition to the project provide copies
of their protests only to the party or
parties directly involved in the protest.

Persons who wish to comment only
on the environmental review of this
project should submit an original and
two copies of their comments to the
Secretary of the Commission.
Environmental commenters will be
placed on the Commission’s
environmental mailing list, will receive
copies of the environmental documents,
and will be notified of meetings
associated with the Commission’s
environmental review process.
Environmental commenters will not be
required to serve copies of filed
documents on all other parties.
However, the non-party commenters
will not receive copies of all documents
filed by other parties or issued by the
Commission (except for the mailing of
environmental documents issued by the
Commission) and will not have the right
to seek court review of the
Commission’s final order.

Protests and interventions may be
filed electronically via the Internet in
lieu of paper; see 18 CFR
285.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the

“e-filing” link. The Commission
strongly encourages electronic filings.
Comment Date: April 30, 2007.

Kimberly D. Bose,

Secretary.

[FR Doc. E7—-7145 Filed 4-13-07; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP03-36-026]

Dauphin Island Gathering Partners;
Notice of Negotiated Rate

April 10, 2007.

Take notice that on April 5, 2007,
Dauphin Island Gathering Partners
(Dauphin Island) tendered for filing as
part of its FERC Gas Tariff, First Revised
Volume No. 1, the revised tariff sheets
listed below to become effective May 6,
2007:

Thirty-Second Revised Sheet No. 9
Twenty-Sixth Revised Sheet No. 10

Dauphin Island states that this tariff
sheet reflects changes to its statement of
negotiated rates tariff sheets.

Dauphin Island states that copies of
the filing are being served
contemporaneously on its customers
and other interested parties.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,

888 First Street, NE., Washington, DC
20426.

This filing is accessible online at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Kimberly D. Bose,

Secretary.

[FR Doc. E7—7164 Filed 4-13-07; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP97-81-032]

Kinder Morgan Interstate Gas
Transmission LLC; Notice of
Compliance Filing

April 10, 2007.

Take notice that on April 5, 2007
Kinder Morgan Interstate Gas
Transmission LLC (KMIGT) tendered for
filing as part of its FERC Gas Tariff,
Fourth Revised Volume No. 1-A, the
following tariff sheet, to be effective
April 6, 2007:

Eighth Revised Sheet No. 4G.01
Fourth Revised Sheet No. 4K
First Revised Sheet No. 4K.01
First Revised Sheet No. 4K.02

KMIGT states that the tariff sheets are
being filed in compliance with the
Commission’s December 31, 1996
“Order Accepting Tariff Filing Subject
to Conditions” in Docket No. RP97-81
(77 FERC 1 61,350) and the
Commission’s Letter Orders dated
March 28, 1997 and November 30, 2000
in Docket Nos. RP97-81-001 and RP01-
70-000, respectively.

KMIGT states that a copy of this filing
has been served upon all parties to this
proceeding, KMIGT’s customers and
affected state commissions.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed in
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accordance with the provisions of
Section 154.210 of the Commission’s
regulations (18 CFR 154.210). Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Kimberly D. Bose,

Secretary.

[FR Doc. E7-7170 Filed 4-13-07; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP07-393—-000]

Natural Gas Pipeline Company of
America; Notice of Refund Report

April 10, 2007.

Take notice that on April 5, 2007,
Natural Gas Pipeline Company of
America (Natural) filed its Refund
Report regarding the penalty revenues
for the period July 1, 2006 through
December 31, 2006 that it refunded to
its customers pursuant to Section 12.8
of the General Terms and Conditions
(GT&C) of its FERC Gas Tariff, Sixth
Revised Volume No. 1.

Natural states that the purpose of this
filing is to inform the Commission of its
refund to customers of penalty revenues
pursuant to Section 12.8 of Natural’s
GT&C.

Natural states that copies of the filing
are being mailed to its customers and
interested state regulatory agencies.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and

385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
date as indicated below. Anyone filing
an intervention or protest must serve a
copy of that document on the Applicant.
Anyone filing an intervention or protest
on or before the intervention or protest
date need not serve motions to intervene
or protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible online at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Intervention and Protest Date: 5 p.m.
Eastern Time April 17, 2007.

Kimberly D. Bose,

Secretary.

[FR Doc. E7-7167 Filed 4-13-07; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP99-176-133]

Natural Gas Pipeline Company of
America; Notice of Tariff Filing and
Negotiated Rate

April 10, 2007.

Take notice that on March 30, 2007,
Natural Gas Pipeline Company of
America (Natural) tendered for filing as
part of its FERC Gas Tariff, Sixth
Revised Volume No. 1, the following
tariff sheets, to become effective May 1,
2007:

Second Revised Sheet No. 26 M

Original Sheet No. 414A.08

Natural also tendered for filing the
related Transportation Rate Schedule
FTS Agreement with a Negotiated Rate
Exhibit (Agreement).

Natural states that the purpose of this
filing is to remove reference to a former
negotiated rate arrangement that has
expired and to implement a new
negotiated rate arrangement entered into
by Natural and Laclede Energy
Resources, Inc. under Natural’s Rate
Schedule FTS pursuant to Section 49 of
the General Terms and Conditions of its
Tariff. The Agreement also contains
non-conforming tariff provisions and is
listed on Sheet No. 414A.08, which
identifies Natural’s non-conforming
agreements.

Natural states that copies of the filing
are being mailed to all parties set out on
the Commission’s official service list in
Docket No. RP99-176.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing w